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Foreword

Though the turmoil of the cold war focused the Army on the challenges of conven-
tional and nuclear conflict, the Army has a rich legacy of conducting domestic support
operations. These have included activities from disaster relief to managing Indian reser-
vations, military government in the post—Civil War South to supporting domestic law
enforcement. This study focuses on the use of federal troops in domestic disorders from
1877 through 1945. These operations are not only an important part of our Army’s past,
but they portend lessons for the future. As the U.S. Army enters its third century of ser-
vice to the nation, it faces an era in which it will undoubtedly be called on again to con-
duct domestic support operations at home and stability and peace operations overseas.

This work, the second of three volumes on the history of Army domestic support oper-
ations, encompasses a tumultuous era, the rise of industrial America with attendant social
dislocation and strife. It begins with the first major U.S. Army intervention in a labor dis-
pute, the Great Railway Strike of 1877, and concludes with War Department seizures of
strike-plagued industries during World War II. The evolution of the Army’s role in domes-
tic support operations, its strict adherence to law, and the disciplined manner in which it
conducted these difficult and often unpopular operations are major themes of this volume.

Throughout these troubled times presidents came to rely on the U.S. Army to provide
units for civil disturbance duty. The national leadership began to tap the Army for units
as a first, not last, resort. Army units not only enforced federal authority, but also aided
local and state officials in maintaining law and order, protecting lives and property, and
preserving social and political stability. The Army responded promptly and decisively to
unrest, exercising disciplined responses that quelled disorders within legal boundaries.
Army forces employed effective nonlethal tactics, techniques, and procedures during a
time when the nation was buffeted by the greatest number of labor and race-related dis-
turbances in its history, and local authorities often demonstrated far less forbearance.

Though this is a study of the U.S. Army’s experience at a specific time in U.S. histo-
ry, the issues it addresses offer broader perspectives. Similar challenges may be faced by
active and reserve Army units both in the United States and overseas. In particular, U.S.
forces may be called on to participate in peace operations, especially in countries con-
fronting social unrest resulting from ethnic tensions and rapidly changing economies.
Lessons gleaned from this chapter in our Army’s past include the value of highly disci-
plined soldiers, careful operational and logistical planning, flexibility, and initiative at the
lowest levels of command. These hallmarks of a trained and ready force apply not only to
domestic support, but also to the full range of military operations the United States may
face in the twenty-first century,

Washington, D.C. JOHN W. MOUNTCASTLE
8 November 1996 Brigadier General, USA
Chief of Military History
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Preface

This second of three volumes on the use of federal military forces in domestic disor-
ders deals with the period between 1877 and 1945, a time when the nation was wracked
by the greatest number of violent labor and race-related disturbances in its history, many
that required the intervention of federal military forces to quell. This period of American
history was unique, and the causes and nature of domestic disorders changed significantly
from those of the antebellum years discussed in volume one. During that earlier period
major constitutional and nation-building issues had prompted presidents to initiate federal
military interventions in numerous crises between 1789 and 1877, stemming from such
issues as the right of the federal government to tax and police or demand military service
from its citizens to questions of whose laws, federal or state, took precedence. The U.S.
Army served as the only significant law enforcement agency capable of major operations
available to the national government during this time and ensured that federal authority
was respected and its laws followed. Most of the issues of governance that divided
Americans during the first century of the nation’s existence were finally resolved by the
end of the Civil War, although significant disagreements requiring a continued domestic
role for the federal military remained well into the Reconstruction era.

Between 1877 and 1945 the Army was called to intervene domestically for far more
mundane and less abstract purposes, primarily to assist legally constituted local, state,
and federal civil authorities maintain or restore order, to protect the lives and rights of
foreign and racial minorities, and to maintain social and political stability where it was
threatened by labor disputes or racial tensions. The impact of the industrial revolution and
the rapid growth of industrial combines and labor unions, as well as new racial tensions
caused by post—Civil War civil rights legislation intended to benefit black Americans,
saw the federal executive rely increasingly on the U.S. Army as a peacekeeping constab-
ulary of first resort to enforce its authority and maintain law and order. The U.S. Army
thus came to serve as a brake on rapid, uncontrolled, and potentially destabilizing social
and political change in a tumultuous time and served successive presidents as the only
disciplined and reliable body available as a bulwark against what were perceived as sinis-
ter forces of anarchy and chaos.

The changing domestic role of the U.S. Army, and the restrained nature in which the
Army carried out this difficult and unpopular mission, is a major theme of this volume.
Further attention is devoted to the development of a doctrine to fit the increased domestic
role of the Army and the attention paid by the military and the federal government to con-
stitutional and legal processes. Finally, the gradual evolution of thoughts and attitudes of
the government, the public, labor and management, and the Army toward strikes, labor
unions, racial minorities, and the roles of government and the Army in labor-management
relations, and in social and racial affairs, are other central themes of this volume.

This volume opens with the first major federal military intervention in a labor dis-
pute, the Great Railway Strike of 1877, and ends with the final War Department interven-
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tions in labor affairs during World War Il when strike-plagued war industries were seized
largely through administrative means without employing large numbers of combat troops.
The volume thus encompasses those years in American history when a major role of the
U.S. Army was dealing with violence associated with nineteenth and twentieth century
national urbanization, modemization, industrial growth, and social change.

Any study of broad scope and of long duration leaves its authors with significant
debts of acknowledgnicn!. This volume is no exception. Foremost the authors want to
acknowledge the contributions of Dr. Roberi W. Coakley and Dr. Paul J. Scheips, formerly
of the U.S. Army Center of Military History, who developed the idea for a series detailing
the history of the Army’s civil disorder mission. Dr. Coakley, the author of the first vol-
ume in this series, was helpful in providing suggestions on this volume. Attention is also
called to the crucial role of Dr. Scheips, the author of the third volume in this series, whose
general knowledge of the entire field of American civil-military relations is unparalleled.

A similar debt of appreciation is owed to successive Chiefs of Military History: Brig.
Gen. James L. Collins, Jr. (Ret.), Brig. Gen. Douglas Kinnard (Ret.), Maj. Gen. William
A. Stofft (Ret.), Brig. Gen. Harold W. Nelson (Ret.), and Brig. Gen. John W.
Mountcastle, who maintained the Center’s commitment to produce this series. Chief and
Acting Chief Historians Dr. David F. Trask, Mr. Morris J. MacGregor, and Dr. Jeffrey J.
Clarke also deserve credit for keeping the civil disorder project active.

The authors further wish to thank the archivists of the Modern Military Reference
Branch of the National Archives and Records Administration in Washington, D.C., in
particular George Chalou and Edward Reese. Similar gratitude is due the many employ-
ees of the Library of Congress in Washington, D.C., especially those in the Main Reading
Room, Manuscript and Law Libraries, and the Prints and Photographic Division.

Our appreciation goes to the following members of the Center’s Office of Production
Services: John W. Elsberg, Catherine A. Heerin, and Arthur S. Hardyman; the late Rae
Todd Panella edited the book, Barbara Harris Gilbert copy edited, and Diane Sedore
Arms, Joycelyn M. Canery, Diane M. Donovan, and Scott Janes assisted; S. L. Dowdy
compiled the excellent maps; Howell C. Brewer, Jr., obtained the many photographs;
John Birmingham designed the paperback cover; and Beth MacKenzie designed the
book layout. The CMH Librarians James B. Knight and Mary L. Sawyer obtained hun-
dreds of books and articles, including many obscure and forgotten memoirs, legal treatis-
es, and manuals that were all vital to our research.

Those who aided in researching, writing, and critiquing portions of the various drafts
of this work include Dr. Paul C. Latowski, Ricardo Padron, and Dr. John Ray Skates.
Col. William T. Bowers (Ret.), Maj. James Currie, Col. James W. Dunn (Ret.), Dr.
Stanley Falk, Col. Michael Krause (Ret.), Col. Richard O. Perry (Ret.), Col. John Price,
Col. Robert Sholly (Ret.), Col. Joseph W. A. Whitehorne (Ret.), and Dr. Robert K.
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debt of gratitude is owed to Dr. Jerry M. Cooper of the University of Missouri in St.
Louis, whose seminal work, The Army and Civil Disorder (1980), served as a valuable
guide and research tool and whose long-term interest in the Center’s civil disorder project
and in this volume in particular is much appreciated.

Special thanks also goes to Dr. Albert E. Cowdrey, the former chief of the Center’s
Conventional Warfare Studies Branch, whose insightful and pertinent criticisms and
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numerous useful suggestions on style and organization helped to improve the final prod-
uct. Susan Carroll prepared the index.
As always, the authors accept the responsibility for any errors that may be found.

Washington, D.C. CLAYTON D. LAURIE
8 November 1996 RONALD H. COLE
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THE ROLE OF
FEDERAL MILITARY FORCES
IN DOMESTIC DISORDERS
1877-1945






Introduction

During the months of July and August 1877, over 3,700 federal troops were deployed
throughout the East and Midwest to quell disorders arising from the country’s first nation-
wide railroad strike. Although these forces restored order in a matter of weeks without
bloodshed, Maj. Gen. Winfield Scott Hancock, commander of the U.S. Army’s Division of
the Atlantic, wrote to Maj. Gen. John M. Schofield that “this thing [labor-related civil dis-
order] will appear again, and . . . | judge from the passions I have seen outcrop, society
may be shaken to its foundations.” Few prominent people within the federal government,
the Army, or society at large initially shared either his alarm or his distaste at the prospect
of using federal military forces as “a police force for the state” or as “an instrument for
deciding internal political and social struggles.” Yet Hancock’s words often proved
prophetic during the following seven decades. The nation was undergoing fundamental
changes, and “the thing” of which Hancock wrote reappeared with such frequency that
federal military forces were repeatedly called to quell domestic disorders.!

The civil disturbance role of the U.S. Army changed significantly between 1877 and
1945. Unlike the earlier role of federal troops in domestic disorders, which arose large-
ly from the political issues of nation building and questions concerning the extent and
power of federal authority, the post-Reconstruction use of the Army involved primarily
industrial disputes and social and racial tensions. These disorders were a direct result of
the modernization of the United States. In the post—Civil War period, however, new
destabilizing factors were introduced to the national scene—a large influx of immigrants
from ethnic groups and world regions previously unrepresented in American society; the
organization of labor unions, some radical in action and thought; and the shift of eco-
nomic and political power from local to national levels amid rapid and uncontrolled
industrialization and urbanization.

For much of the period the small U.S. Army was the only reliable force of adequate
size available to the federal executive to maintain public order. Although the military was
ostensibly nonpartisan, many conservative Americans regarded the Regular Army as the
sole force standing between social stability and chaos. Despite the experience gained dur-
ing the antebellum period, the Army was still unprepared for the types of disturbances
encountered after the Civil War. Soldiers became involved in disorders stemming from
extraordinarily complex economic and social issues of which they had little understanding
or applicable professional experience and, initially, no guiding doctrine.

' Quotes from Jerry M. Cooper, The Army and Civil Disorder: Federal Military Interventions in Labor
Disputes, 18771900 {Westport: Greenwood, 1980), p. 83, and David M. Jordan, Winfield Scott Hancock: A
Soldiers Life (Bloomington: Indiana University Press, 1988), p. 249, respectively.
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The Army’s primary mission was to defend the nation’s borders against foreign ene-
mies and to protect the rapidly expanding western frontier. The service did not possess a
clearly defined internal mission, which only evolved over the course of several decades
through a series of precedent-setting domestic operations. Beginning in the 1890s, the
first attempts to create a doctrine reflected harsh contemporary public and government
views of immigrants, labor organizations, radicals, and minority groups—indeed, of any
group that threatened the status quo. Both Army doctrine and public opinion initially
sanctioned the use of overwhelming force and firepower. Paradoxically, however, such
measures were never necessary in practice and were never used. Army domestic inter-
ventions were always restrained and rarely resulted in bloodshed. By the later years of the
period, its interventions became infrequent as other agencies capable of maintaining
order were created at the state and local levels. Meanwhile, the thinking of the Army
changed with its experience. Its leaders came to see domestic interventions fundamental-
ly as noncombat functions rather than as incipient civil wars that might necessitate the use
of deadly force. By the early 1940s, Army civil disturbance doctrine had evolved along
with public attitudes and those of the federal government and reflected in word what had
always been true in deed.

There was, however, another side to the story. Even though the Army’s domestic
interventions were largely nonviolent and mostly conducted in a neutral and nonpartisan
fashion, such duty by its nature cast the Army as the defender of wealthy property own-
ers and political power holders. To many the service appeared to be the shield of an
unjust status quo and the enemy of outsiders—political dissidents, workers, immigrants,
minority groups, and the poor—without regard to the justice of their demands for
change. As Reconstruction duty had entailed the ill will of many white Southerners, duty
in labor disturbances brought decades of resentment on the part of radical leaders, mod-
erate as well as radical labor unions, and ordinary working men and women who clear-
ly saw federal military interventions as antilabor in nature and intent. Similarly, Army
involvement in activities against aliens and political dissidents during World War I and
in the immediate postwar years prompted further charges that the nation was threatened
by militarism and reaction. Such charges struck a nerve with many citizens whose peren-
nial concern about military infringement upon and domination of civil affairs dated back
to the American Revolution.

Though the Army sought direction from its civilian superiors throughout the period, the
federal government initially failed, or was slow, to provide detailed policies, or even guide-
lines, directly applicable to the Army’s conduct in domestic interventions. Until late in the
period the Army was left largely on its own and consequently dealt with most civil distur-
bances ad hoc, in ways that took advantage of standard military tactics, training, and orga-
nization. In the vast majority of cases, however, the service worked within a loose structure
of statutes governing its domestic use. Military officers, despite personal feelings and prej-
udices, were mostly pragmatic and evenhanded in their use of federal military power.

In striking contrast to contemporary Europe, the United States was never threatened
by a military coup during times of crisis, and officers were clearly deferential (perhaps too
much on occasion) to their civilian counterparts and superiors. They followed the orders
and mirrored the thoughts and attitudes of the public and leaders in the White House, cab-
inet, or War Department, who likewise hesitated to use military force and did so only as a
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last resort when all other options and resources had been exhausted. The massive slaugh-
ter of civilians by government military forces experienced by Russians in 1905, for exam-
ple, or by Frenchmen in 1832, 1848, or 1871, was unknown in the United States because
of the restraint shown by Army commanders at the scenes of disorder. When civilian lead-
ers stressed neutrality, nonviolence, and adherence to legal principles, and when civil
authorities were closely involved in dealing with disorders, Army interventions reflected
the same characteristics. When local civilian leaders were prejudicial, discriminatory,
biased, or distracted by other events, or were otherwise uninvolved, as was often the case,
Army interventions sometimes drew justified criticism as being partisan, excessive, or
even illegal. Yet in almost every instance order was maintained or quickly restored consti-
tutionally by the use of minimum force. Army restraint, as much as Army responsiveness
and discipline, proved critical in maintaining public order until changing attitudes and
democratic processes had slowly transformed the nation’s response to the crises of indus-
trialization and modernization.






CHAPTER 1

The Forces of Order in a Disordered
Era: The U.S. Army and Late
Nineteenth Century America

instrument of popular power.

i a friend of capital. It is simply an
The Army is not an enemy of labor or a fri p Bl ek gl

Look carefully through the ranks of the soldiers, scan well the forms and faces of the men who

defend . . . the property of the millionaires, and you will fied o millionaires or sons of millionaires.
They are all workingmen, sons of workingmen aud merchants. Do not enlist in either the state mili-

tigror regular atfy: —Tesrcnice V. Powderly of the Knights of Labor.

In the decades following the Civil War the United States underwent a massive trans-
formation caused by the onset of the industrial revolution, which was similar in many ways
to earlier transformations in Eucope. American growth was largely unregulated and accom-
panied by a high degree of economic change and social upheaval, often manifested in vio-
lent labor disputes and, in the opening decades of the twentieth century, by racial distur-
bances. In some areas, small local police and state militia forces existed to maintain law,
order, and authority during these times of instability, but the United States Army was the
sole professional force av=ilable to the federal executive to quell any domestic disorders
that arose on a region=i or national scale, and to aid state and local forces overwhelmed by
events. Although e United States Army was neither large nor particularly well equipped
to deal with the civil disturbance mission that fell to it by default when state and local
forces st control, it represented to many Americans the one reliable and disciplined bul-
wark between order and anarchy in a troubled time.

To the average American of the late nineteenth century the changes occurring domes-
tically were both fascinating and troubling. The magnitude of American economic expan-
sion was unprecedented. Industries were created where none had existed before. The total
value of manufactures in the twenty years preceding the Civil War increased fourfold in
nearly all areas from textiles to heavy machinery. But by 1914 the total value of industrial
production had increased twelvefold to $24 billion annually, and the work force expanded
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fivefold to 7 million workers. As the United States matured as an industrial power, it began
to supplant many nations as world suppliers of low-cost industrial goods, rapidly surpass-
ing such European industrial giants as Great Britain, Germany, and France. The American
economy showed every sign of increased vitality and future growth providing employment
for millions.'

Concomitant with industrial expansion, the population of the United States grew to
75 million by 1900, double its 1860 figure. A significant and to some an alarming trend
was the great population growth occurring in the burgeoning industrial cities of the
northern Midwest and northeast. These cities, to most urban and rural conservatives of
the middle and upper classes, embodied all the evils of contemporary society: immoral-
ity, poverty, rootlessness, irreligiousness, labor and political radicalism, and a general
disregard for what were perceived as traditional American values. Everything that was
wrong with the nation, many believed, could be traced to the cities and urban growth.
Although the rural population of the United States doubled between 1860 and 1910, the
urban population increased sevenfold. This growth was accompanied by a shift in power
and status from small rural communities to the state and then to the national level, a
trend causing a further sense of uncertainty and uneasiness among people who saw the
nation changing, with the majority of the changes being made in places and by people
beyond their control.?

Immigration accounted for a sizable portion of the nation’s population growth.
Fourteen million peopie entered the United States between 1860 and 1900, three times the
number that had entered prigr to 1860. Unlike the pre—Civil War period when the majori-
ty of immigrants came from the British Isles and northern Europe, an increasing majority
of immigrants in the postwar period came from southeastern Europe (ilic Austro-
Hungarian Empire, the Balkan States, Italy) 2nd from the Russian Empire. Smaller num-
bers of Orientals arrived in the Pacific northwst. These new immigrants, especially
Orientals, were greeted with hostility by many Americans of previous immigrant groups,
property owners and laborers alike, and were regarded as a threat to the American way of
life. While laborers feared immigrant job competition, property cwners and businessmen
feared the radical political, economic, and social philosophies reputedly held by immi-
grants and the negative influences these revolutionary ideas could have on labor and
American society. By the later years of the century, antiradical nativism, in the words of
one historian, “had become an American perennial

Yet many immigrants were merely sojourners, intending to stay iemporarily in the
United States; the rest were too busy seeking work and shelter and otherwise adjusting to
a new society to be involved in radical labor politics. Moreover, the pool of generally
docile labor that they provided was a boon to rapidly growing industries.

* John A. Garraty, The New Commonwealth, 1877-1890 (New York: Harper & Brothers, 1968), pp. 78-84,
89; sce also Sigmund Diamond, ed., The Nation Transformed: The Creation of an Industrial Society (New York:
George Braziller, 1963).

* John A. Garraty, ed., Labor and Capital in the Gilded Age (Boston: Little Brown, 1968), p. viii.

* Quote from John Higham, Strangers in the Land: Patterns of American Nativism, 1860-1925 (Westport:
Greenwood Press, 1955), pp. 45-52; Alan Kraut, Huddled Masses: The Immigrant in American Society,
1880-1921 (Arlington Heights, 1L: Harlan Davidson. 1982), pp. 20-21, 150-51, 155-56; Nell Irving Painter,
Standing at Armageddon: The United States. 1877-1919 (New York: W, W, Norton, 1987), pp. xxviii-xxxiii.
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The immigrants entered the lower levels of an increasingly complex class structure.
American urban society in general had been clearly divided into a relatively small, wealthy
upper class and an enormous working class, although neither was monolithic in attitude,
identity, or action. The urban middle class of clerical workers, salespersons, government
employees, technicians, and salaried professionals was growing rapidly during the period,
from approximately 800,000 in 1870 to 5,609,000 by 1910. Although it formed only a
small proportion of the 1910 national population of 75 million, this group rapidly adjust-
ed to the emerging new order of society and provided the impetus for reforms during the
Progressive era of the first part of the twentieth century. As early as the 1880s its influence
was already being felt on the local and state level.*

For the wealthy and powerful, about | percent of American families, huge fortunes
could be made from a multitude of new inventions and new industries. The names of the
leaders of huge industrial combinations became household words, synonymous with
wealth, political power, and often conspicuous consumption, greed, and corruption as well.
Thomas A. Scott reportedly received $175,000 annually as president of the Pennsylvania
Railroad, a salary by no means considered large for a railroad magnate. Cornelius
Vanderbilt, shipping baron and owner of the New York Central Railroad, reputedly pos-
sessed a fortune of $105 million in 1877—also the same year in which he died—and
bequeathed $90 million to his son William. Jay Gould’s fortune was valued at $77 million
on his death in 1892, while that of Henry Clay Frick was estimated at $150 million in 1919,
Most corporate leaders could boast annual incomes in the tens of thousands or even in the
tens of millions of dollars. By 1892 over 4,000 Americans claimed millionaire status, all
beneficiaries of the post-Civil War economic expansion.’

The leaders of industry generally opposed any sort of change that threatened their eco-
nomic positions and life-styles. They claimed that their positions of wealth and promi-
nence were due to their own hard work, acquisitiveness, and thrift—the Puritan work
ethic—or, as was so often claimed in that era of social Darwinism, to an inherent or inbred
physical and intellectual superiority to those who lived and labored beneath them. Personal
fortunes were seen as rewards for competence. Those who were less fortunate were either
lazy, profligate, or unintelligent.®

The political, economic, and social conditions that prevailed in the United States in
the late nineteenth century reflected the views of the wealthy and well established and put
a high value on the acquisition of individual wealth. Above all, law and tradition empha-
sized the sanctity of private property—not only physical property of individuals and cor-
porations, but intangible property such as profits and capital. This had been true since the

4 Samuel P. Hays, The Response to Industrialism, 1885-1914 (Chicago: University of Chicago Press, 1957),
pp- 73-76; Robert H. Weibe, The Search for Order. 1877-1920 (New York: Hill and Wang, 1967), pp. 111-32.

* Robert V. Bruce, /1877: Year of Violence (Indianapolis: Bobbs Merrill, 1959), p. 25; J. A. Dacus, 4nnals of
the Grear Strike (Chicago: L. T. Palmer, 1877; reprint, New York: Amo, 1969), p. 20; Painter, Standing at
Armmageddon, pp. xxviii—xxix; Weibe, The Search for Order, pp. 8-9, 18.

¢ David K. Burbank, Reign of the Rabble: The St. Louis General Strike of 1877 (New York: Augustus M.
Kelley, 1966). “The Latc Riots,” Nation 25 (2 August 1877):68—69. One study of three hundred industrialists
showed “that the typical leader came not from a log cabin or tenement, but from an upper or middle class fami-
ly of English stock, Congregational, Presbyterian, or Episcopalian in religion; already in business.” Most “usual-
ly graduated [rom an academy or college and almost never went to work before the age of eighteen.” See Bruce,
1877, p. 25.
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founding of the Republic in the previous century, itself based on the ideas of inalienable
rights to life, liberty, and property dating from the Enlightenment of the eighteenth centu-
ry. As in Europe, supply and demand—the natural laws of classical economics—deter-
mined wages and the value of labor, not workers’ demands.” Laws created by conservative
middle and upper class legislators supported these views of property, and many firmly
believed that society, indeed civilization itself, rested on them.

The system was designed for stability and preservation of the status quo. Workers who
banded together to take collective action against employers to effect changes were usually
swiftly condemned by conservative property owners and the press as threats to society and
stability (and as subversives, radicals, anarchists, Communists, or Socialists). Strike activi-
ties were interpreted as thinly veiled attempts by radical workers, alleged to be of foreign
origin, to rob industrialists of their justly earned profits. One such radical group, the Molly
Maguires, became the stereotype of a subversive labor organization imported from abroad.
Made up of Irish-immigrant coal miners, the Molly Maguires sought a rough justice and
revenge in the coal fields of Pennsylvania for grievances real and fabricated through the
practice of intimidation, robbery, vandalism, and murder. Their ruthless methods were
matched by those of Pinkerton-trained company forces and local and state officials, who
destroyed the organization in the late 1870s. The radical and brutal activities of the Molly
Maguires were later automatically and falsely attributed to all labor and immigrant organi-
zations. Even less violent labor actions, such as strikes, were routinely condemned as pre-
ludes to social revolution.® In addition, and from a practical standpoint, employers regard-
ed work stoppages as simply illogical and wasteful, a violation of natural social and eco-
nomic laws. Few strikes, prior to the creation of the first national labor organizations in the
1860s, were successful in doing anything but furthering the impoverishment of strikers.

Industrialization created an environment that necessitated the organization of labor
and collective action. Strikes were legally recognized in 1842, and unions, especially those
resembling fraternal or social organizations, were acceptable to some employers but were
rarely recognized when seeking to dictate wages, hours, and hiring practices.” Employees,
according to the prevailing industrial philosophy, were free to leave their jobs over real or
alleged grievances but were forbidden to picket, to intimidate nonstriking workers, or to
interfere with plant operations by nonunion men or strikebreakers. Damage to company
property or striker-induced violence was perceived by owners as tantamount to social rev-
olution and was usually condemned as such. Employers had the right to fire strikers, to hire

? Cooper, The Army and Civil Disorder, p. 4; Garraty, New Commonwealth, pp. 145-46; Louis P. Galambos,
The Public Image of Business in America, 1880-1940 (Baltimore: Johns Hopkins University Press, 1975);
Herbert Gutman, “Work, Culture, and Society in Industrializing America, 1815-1919,” American Historical
Review 78 (June 1973):531-88.

¥ David B. Davis, ed., The Fear of Conspiracy (Ithaca, N.Y.: Cornell University Press, 1971), p. 150; Arthur
A. Ekirch, Jr., The Civilian and the Military: A History of the American Anti-Militarist Tradition (Colorado
Springs: Ralph Myers, 1972), pp. 117-18; Richard D. Lunt, Law and Order vs. the Miners (Hamden: Archon,
1979), p. 112; Wayne G. Broehl, Jr., The Molly MaGuires (Cambridge: Harvard University Press, 1964); Walter
J. Coleman, The Molly Maguire Riots: Industrial Conflict in the Pennsylvania Coal Region (Washington, D.C.:
Catholic Universily, 1936; reprint, New York: Arno, 1969); John Laslett, Labor and the Lefi: A Study of Socialist
and Radical Influences in the American Labor Movement, 1881-1924 (New York: Basic Books, 1970). For a
contemporary view, sce Waldo L. Cook, “Wars and Labor War” lnrernational Journal of Ethics 18 (April
1908):328.

* Commonwealth v. Hunt, 4 Metcalf 111 (Mass. 1842).



THE FORCES OF ORDER IN A DISORDERED ERA 11

strikebreakers, and to continue operation during strikes, as well as to combine with other
companies to thwart the demands of labor before, during, or after a work stoppage. Private
armed guards were often hired, and county sheriffs were called upon to enforce company
authority, to protect company property, or to break strikes. Further antiunion devices, such
as the blacklist and the yellow-dog contract (forbidding union membership as a condition
of employment), remained legal until well into the twentieth century.'

In this unregulated atmosphere that revered private property and discouraged collec-
tive action by workers, labor organized slowly. The power and increasingly impersonal
nature of the corporations, most led by distant managers ignorant of or unconcerned about
their workers’ conditions, induced workers who had previously dealt directly with employ-
ers to organize. Unions and collective action were seen by growing numbers as the only
way to impress employers and to improve working and living conditions. If industrial mag-
nates could combine against the interests of the worker, labor leaders reasoned, workers
could similarly organize against management. In spite of an environment that favored cor-
porations over workers, laborers began to organize local craft and trade unions early in the
nineteenth century. Due to their small size, however, they wielded little power and com-
manded even less company respect.’!

During the final quarter of the nineteenth century most laborers, skilled and unskilled,
working an average ten-hour day and a six-day week, considered themselves poorly paid.
In 1900 the federal government considered workers who received less than $600 per year
to be making less than a living wage, and 48 to 51 percent of males above the age of six-
teen failed to exceed this figure. As many as 10 million people may have lived in pover-
ty.'? Reformers estimated that of wages received, three-fifths were spent by the worker for
shelter and a further one-fifth for food. Little remained for clothing, health care, educa-
tion, or recreation. It was often necessary for the entire family, including children, to work
to survive. Numerous contemporary accounts describe the miserable conditions under
which countless thousands lived in the teeming slums of the urban northeast and Midwest.
Reformers claimed these conditions existed because the wealth of the nation was becom-
ing concentrated in too few hands."

Labor’s first attempts to federate workers into national organizations capable of con-
fronting management took place in 1866, when William H. Sylvis founded the National

" Cooper, The Army and Civil Disorder, pp. 5-6; Edwin E. Witte, The Government in Labor Disputes, (New
York: McGraw Hill, 1931; reprint, New York: Arno, 1969), pp. 208-13; Lindley Clark, “The Present Legal Status
of Organized Labor in the United States,” Journal of Political Economy 13 (March 1905):174-75; Garraty, New
Commonwealth, pp. 145, 149-50.

U For an overview, scc Melvyn Dubofsky, Industrialism and the American Worker, 1865 1920 (Arlington
Heights, I1l.: Harlan Davidson, 1985); Hays, Response to Industrialism; lrwin Yellowitz, Industrialization and the
American Labor Movement, 18501900 (Port Washington, N.Y.: Kennikat Press, 1977).

12 John A. Ryan, “The Undcrpaid Laborers of America,” The Catholic IWorld 81 (May 1905):143-47; Garraty,
New Commonwealth, pp. 129-32, 136-37.

¥ Ryan, “Underpaid Laborers,” pp. 149-50, 156. Wages in late-nineteenth century America are still a con-
troversial subject. See Paul H. Douglas, Rea! Wages in the United States, 1890-1925 (New York: Houghton
Mifflin, 1930); Stanley Lebegott, “Wage Trends, 1800-1900,” in National Bureau of Economic Research, Trends
in the American Economy in the Nineteenth Century (Princeton: Princeton University Press, 1960); Clarence D.
Long, Wages and Earnings in the United States, 18601890 (Princeton: Princeton University Press, 1960);
Robert F. Martin, National Income in the United States, 1799 1938 (New York: National Industrial Conference
Board, 1939); John F. McClymer, “Latc Ninetcenth Century American Working Class Living Standards,” Jowrnal
of mterdisciplinary History 17 (Autumn 1986):379-88.
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Labor Union and in 1869 when Uriah S. Stephens formed the secret Noble Order of the
Knights of Labor." The National Labor Union failed in 1872, but the Knights of Labor
thrived. Its program, however, was vague, and the organization provided little immediate
relief for its members, initially eschewing direct action. The Knights chose to endorse
long-range idealistic goals requiring sweeping economic and social reforms. By 1886,
under the leadership of Terence V. Powderly, the Knights of Labor had grown to 700,000
members, a size that was unprecedented for an American labor group. Powderly, never-
theless, lost control of the organization to undisciplined and militant locals, whose mem-
bers felt that strikes were the only way to improve the workers’ conditions. Although suc-
cessful in a few instances, the Knights lost more disputes than they won. In addition, there
was a growing public perception of an association of the union with anarchism and radi-
cal leaders. The perceived link was furthered by the 1886 Chicago Haymarket Square
Bombing, where an explosion at a rally, generally believed to have been perpetrated by
anarchists, killed and injured many people. The incident tarnished the public image of all
labor groups and caused the rapid decline of the Knights of Labor after 1886. By 1900 its
membership had dropped below 100,000."

Even before the Knights® decline, a rival union based on an entirely new concept
emerged. In 1881 several craft unions joined to form the Federation of Trade and Labor
Unions of the United States and Canada. In 1886 it took the name American Federation of
Labor (AFofL) under the leadership of Samuel Gompers. Over the next generation the
AFofL became the dominant union in the country, representing the interests of all skilled
workers in its federated structure. Founded as a politically moderate organization, its pri-
mary goal, unlike that of either predecessor, was to secure for labor a greater share of cap-
italism’s material rewards. The federation repudiated all ideas of changing the economic
system of the nation, of effecting long-term reforms, or of creating a working-class polit-
ical party. It concentrated instead on immediate objectives such as securing improved
working conditions, a shorter workday, and higher wages. Like its predecessors, the AFof L
hoped to meet its goals by collective bargaining rather than by strikes, but it did not pre-
clude work stoppages should employers fail to bargain with its members.'® Despite AFof L
intentions and the relative weakness of unions in comparison to industry, strikes did occur.
Between 1881 and 1900, 22,793 strikes affecting 117,509 establishments and involving
6,105,694 workers took place, with an average duration of 23.8 days."”

H Foster R. Dulles, Labor in America (New York: Thomas Crowell, 1960), pp. 100-107; Geraid N. Grob,
“Reform Unionism: The National Labor Union Movement,” Journal of Econontic History 14 (1954):126-42.

'S Dulles, Labor in America, pp. 128, 133, 137-38, 141, 144-47; Leon Fink, Horkingmen s Democracy: The
Knights of Labor and American Politics (Urbana: University of llinois Press, 1983); Gerald N. Grob, “Terence
V. Powderly and the Knights of Labor,” Mid-America 39 (1957):39-55; idem, “The Knights of Labor and the
Trade Unions, 1878-1886,” Journal of Economic History 18 (1958):176-92; idem, “The Knights of Labor,
Politics, and Populism,” Mid-America 40 (January 1958):3-21; William C. Birdsall, “The Problem of Structure
in the Knights of Labor,” Industrial and Labor Relations Review 6 (1953):532-46.

‘¢ Richard J. Hinton, “American Labor Organizations,” North American Review 140 (January 1885):62; Stuart
B. Kaufman, Samuel Gompers and the Origins of the American Federation of Labor, 1848—1896 (Westport:
Greenwood Press, 1967). For the growth of organized labor, see Leo Troy, Trade Union Membership, 1897-1962
(New York: Columbia University Press, 1965).

¥ Strike statistics from Cooper, The Army and Civil Disorder, p. 3. Sce also P. K. Edwards. Strikes in the United
States, 1881-1974 (Oxford: Oxford University Press, 1981); U.S. Department of Labor, “Strikes in the United
States, 1880 1936,” Bulletin no. 652 by Florence Peterson (Washington, D.C.: Governiment Printing OfTice, 1938).
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Union organization, collective bargaining, and strikes were viewed by most workers
as a fundamental right of free citizens and free labor. The views of labor and capital, how-
ever, were at opposite philosophical extremes, and management regarded such activities as
being subversive in nature and intent. As a result, compromise was rarely considered by
any of the groups concerned, including the federal government, in the labor disputes of the
late nineteenth century.

During these times of rising labor-management tensions, the three branches of the fed-
eral government held the attitude that interventions in private economic and commercial
matters were not legitimate government functions. Congress passed little positive labor-
related legislation; the judiciary was openly antilabor; and, until well into the twentieth
century, the federal government failed to mandate or fund any sort of social welfare sys-
tem. Similarly, federally sponsored mediation of labor-management disputes was not seri-
ously considered until the end of the nineteenth century.'"® Concerning labor disputes,
unions and industry were left to work out their own relationships free from government
interference, as long the participants broke no laws, threatened or challenged no legally
constituted authority, and destroyed no private or public property.

The Private and Local Forces of Order

Rarely did strikes escalate to the point of uncontrolled mob violence or massive prop-
erty destruction that was beyond the power of company officials to quell by the use of pri-
vately hired armed guards, their usual first recourse. Railroad and coal companies, espe-
cially, routinely employed private police, who often managed through political connections
to acquire all the powers of a sheriff or constable. If local guards were unobtainable, pri-
vate security firms, such as the Pinkerton Detective Agency, provided guards who func-
tioned as strikebreakers with full powers of arrest. The men hired by such agencies were
effective strikebreakers, and their intervention frequently caused violent confrontations
with labor. Union leaders viewed them with bitterness. Socialist Eugene Debs described
the Pinkertons as “a motley gang of vagabonds mustered from the slums of the great cities,
pimps and parasites, outcasts, abandoned wretches of every grade . . . cut-throats who mur-
der for hire, creatures in the form of humans but heartless as stones.”"?

Industrialists claimed that they hired private guards because municipal police forces
were either nonexistent or incompetent and usually made matters worse. In practice,
however, both private guards and municipal police forces caused an increase in violence,
leading to frequent appeals by company managers and owners to state officials for the
dispatch of militia forces, the primary force available to the states to maintain order and
local authority.?

'* Goldwin Smith, “The Labor War in the United States,” Contemporary Review 30 (September 1877):540;
Samuel Rezneck, “Distress, Relief, and Discontent in the United States During the Depression of 1873-1878,”
Journal of Political Econonty 58 (December 1950):494-512; idem, “Unemployment, Unrest, and Relief in the
United States During the Depression of 1893-1897,” Journal of Political Economy 61 (August 1953):324-25,

" Between 1877 and 1892, the Pinkerton Agency suppressed over seventy strikes. See Cooper, The Army and
Civil Disorder, pp. 8-9; James D. Horan, The Pinkertons: The Detective Dynasty That Made History (New York:
Crown, 1967).

0 Cooper, The Army and Civil Disorder, pp. 8-9.
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The National Guard and Labor Disputes

The 1792 Calling Forth Act for the Militia and the Uniform Militia Act made all free,
white American males from the ages of eighteen to forty-five liable for federal service in
times of national emergency as part of state militia forces. Until *called forth” by the
national government, these units, later known as the unorganized militia, were under state
control and maintained by state revenues. This militia system proved unreliable, however,
and by the mid-nineteenth century was gradually replaced by a better-administered volun-
teer militia system. The new scheme, although more efficient, implied the virtual aban-
donment of universal service, which in theory had guaranteed that all state militia units
consisted of a cross section of the adult population.

The militia served the federal government on many occasions during the first half of
the nineteenth century, including a limited role during the Civil War, but declined rapidly
after 1865 because of war-weariness, antimilitarism, and the feeling that the nation was
secure. Federal support for state militia forces had always been minimal. In spite of con-
stant prodding from the War Department and proponents of a nationwide, standardized
“national guard” force, militia reform and appropriation bills repeatedly foundered in
Congress because of apathy, Southern memories of Reconstruction, and antimilitarism. By
the late 1860s, two-thirds of the states had no organized militia force whatever.?!

By the early 1870s many states began to reexamine their needs and revive volunteer
militias. The war-weariness of the immediate post—Civil War period had diminished, and
many now considered such service a romantic and patriotic duty. These units also served
as social organizations within the large and otherwise impersonal industrial cities of the
northeast and Middle West.2 Their revival was spurred further by the increased industrial
violence and conservative middle and upper class fears of revolution that resulted. The
most heavily industrialized states—Massachusetts, Connecticut, New York, Pennsylvania,
Ohio, and Illinois—developed the largest, best-funded, and highest quality forces, which
became collectively known as the National Guard.

Throughout the 1877—1945 period the National Guard intervened in far more labor-
related disorders than the U.S. Army. Inevitably, many labor organizations, labor leaders, and
working men viewed the National Guard as a partisan, antilabor tool created and perpetuat-
ed by property owners and industrialists. Samuel Gompers of the American Federation of

2! Some of the more important works on the National Guard are as follows: John K. Mahon, A History of the
Militia and National Guard (New York: Macmillan, 1983); Martha Derthick, The National Guard in Politics
(Cambridge: Harvard University Press, 1965), pp. 16-19; Walter Millis, Arms and Men: A Study in Military
History (New York: G. P. Putnam’s Sons, 1956), pp. 14345, William H. Riker, Soldiers of the States: The Role
of the National Guard in American Democracy (Washington, D.C.. Public Affairs Press, 1957), pp. 21, 41-61;
Jim Dan Hill, The Minute Man in Peace and War: A History of the National Guard (Harrisburg: Stackpole, 1964),
pp. 124-29, 135; Louis Cantor, “The Creation of the Modern National Guard: The Dick Militia Act of 1903”
(Ph.D. diss., Duke University, 1963), pp. 48—49; Barton Hacker, “The United States Army as a National Police
Force: The Federal Policing of Labor Disputes, 1877-1898," Military Affairs 33 (April 1969):259; Joseph J.
Holmes, “National Guard of Pennsylvania: Policemen of Industry, 1865-1905” (Ph.D. diss., University of
Connecticut, 1971), pp. 88-90, 94, 180.

22 Among those works citing the social reasons for the revival of the National Guard arc Donald M. Douglas,
“Social Soldiers: The Winona Company and the Beginnings of the Minnesota National Guard,” Minnesota
History 45 (April 1976):130-40; Roy Turnbaugh, “Ethnicity, Civic Pride, and Commitment: The Evolution of the
Chicago Militia,” Journal of the Hlinois State Historical Society 72 (February 1979):111-27.
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Labor referred to the guard as “a machine of monopolistic oppression against labor,” and
one labor journal claimed that “if the Pinkertons were shut out, it seems the militia steps
in . .. to overawe and shoot the men into abject submission.”> Although the contention that
the National Guard was revived as an antilabor, strikebreaking force is still disputed, strike
duty became one of its major functions. Militia units acquired the image of an industrial
police force to both management and labor. Between 1877 and 1892 a minimum of 30 per-
cent of National Guard duty involved strikes; the actual figure was probably much higher,
for states euphemistically referred to strikebreaking duties as “suppression of riots,” or
“repression of mobs.”%

Labor’s suspicion of the National Guard was increased by the way the force was fund-
ed. In an era when the federal government did not allocate substantial revenue for the mili-
tia, most guard units supplemented small state appropriations with funds from private
sources, usually well-to-do unit members and corporations. To some labor leaders the
ranks of the militia appeared to be composed of rich businessmen or those determined to
be representative of the “better classes.” Some National Guard supporters agreed. As one
stated, “The militia man to be good for anything must be a business man, a skilled artisan,
a property-holder, somebody having a stake in the country.” Many units were formed
according to these principles. Thus, Chicago formed a battalion of five companies of cav-
alry after the riots of 1877, “hastily organized,” as a colonel declared, “among our busi-
ness men who had seen cavalry service during the war.” It was not, however, equipped by
the state. Although it belonged to the National Guard, the Chicago cavalry “was equipped
and uniformed completely by the Citizen’s Association of the City of Chicago,” an “asso-
ciation . . . composed of businessmen, who look after the best interests of our city.”® Yet
both labor and business misrepresented the true makeup of the National Guard. Labor
leaders cited fragmentary evidence as definitive proof that the guard was antilabor, but few
confronted the facts that only the rich had sufficient financial resources to support such
units, and that many of the labor movement’s own rank and file belonged to it by choice.

Labor groups initially called for the abolition of the National Guard and, when that
failed, waged a continuous campaign to keep workers from joining. To union leaders, guard
service and union membership were incompatible. Many unions went so far as to adopt char-
ters forbidding members to join the militia and sanctioned expulsion of those who did join.
Although such policies were judged illegal by courts at all levels, many unions continued the
practice well into the twentieth century. Despite union efforts, however, working-class men
joined militia units, always forming the bulk of the enlisted ranks. In 1880, workers formed
60 percent of Wisconsin’s National Guard and over half of New Jersey’ in 1896.%

B Cooper, The Army and Civil Disorder, pp. 13—15; Allen Millett and Peter Maslowski, For the Common
Defense: A Military History of the United States (New York: Free Press, 1984), p. 249.

2 Mahon, History of the Militia and National Guard, pp. 112-19; Hill, Mimute Man in Peace and War, p. 126;
Derthick, National Guard Politics, pp. 16-17; Hacker, “U.S. Army as National Police,” p. 259; Riker, Soldiers of
the States, pp. 51-55; Alexander Winthrop, “Ten Years of Riot Duty,” Journal of the Military Service Institution
of the United States 19 (July 1896); Millett and Maslowski, For the Common Defense, pp. 248-49; Painter,
Standing at Armageddon, pp. 22-23; Russell F. Weigley, Histary of the United States Army (New York:
Macmillan, 1967), p. 282.
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* Cooper, The Army and Civil Disorder, pp. 14—15. Sec also “Labor Unions and the National Guard,” Qutlook
72 (22 November 1902):674.
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To the National Guard members and supporters, labor claims of bias were ludicrous.
One supporter stated that “there is no evidence . . . the guard . . . has been used for illegal
purposes, or to aid capitalists or employers against labor unions, or to coerce men into
work which they do not wish to undertake, or to shoot down unarmed and innocent per-
sons. The National Guard has simply been employed to protect persons and property
against violence.”?” Another guard officer, Col. Thomas Wilhelm, believed that the guard
was an absolute necessity in times of nationwide domestic crises to augment the Army as
“it is not safe to ignore the fact that we have a population from abroad within our borders
impregnated with a tendency to foster opposition to law and order. This class forms a great
part of the labor unions and must be held with wisdom and firmness in the grip of the
restraining power."?®

Many critics who had no connection with organized labor attacked the guard on
grounds of inefficiency, not of bias. One wrote that “no esprit de Corps, the life and soul
of a volunteer organization, can possibly be infused into men who do not meet often
enough to know their officers or to feel that they are either learning or doing anything of
value to themselves or others.” Others claimed that “the militias at best are a clumsy sub-
stitute either for a military or a police establishment.” Few congressmen believed that
expansion beyond current levels was necessary.”

As late as 1900 critics were voicing the same complaints and criticisms, often accom-
panied by demands for reform. As one critic wrote, the faults of the guard were caused by
a lack of money, equipment, discipline, instructional facilities, effective liaison with the
Regular Army, regular inspections, and standardization; there was no system to select and
advance officers according to merit rather than by political connections. At this time
momentum was growing for an overhaul of the National Guard system. During the Gilded
Age, however, the guard was the principal answer of the states to violent labor or race-
related civil disorder.®

At the federal level, with the exception of the 1794 Whiskey Rebellion, the militia had
not been called upon for service in the domestic disturbances of the pre—1877 period. The
same was true after its transformation into the National Guard in the 1870s. Even though
the Regular Army was small, it became the force of first resort when the federal govern-
ment intervened to enforce laws and restore state or federal authority. Although legally
empowered to do so, between 1867 and 1957 no president chose to call forth the militia in
a domestic disturbance.' Guard forces came to be regarded by decision makers on the fed-
eral level (and sometimes at the state level) as inefficient, ill led, ill equipped, and undis-
ciplined. Invariably when the guard was called to quell a disturbance, bloodshed and casu-
alties resulted. One journal stated that the guard forces “are not to be relied on for serious
emergencies.”* Regular Army units were believed inherently nonpartisan, more reliable,

¥ “National Guard and Trade Unions,” Outlook 73 (7 March 1903):511-12.

 Thomas Wilhelm, “National Guard and Its Value,” Overfand Monthly 38 (December 1901):496-97.

¥ “Rioters and the Army,” Nation 25 (9 August 1877):85; T. R. Lounsbury, “The Militia in the United States,”
Nation 4 (4 January 1867):72-73.

3 Charles S. Clark, “The Future of the National Guard,” North American Review 170 (May 1900):730-31.

' Robert W. Coakley, “Federal Use of Militia and National Guard in Civil Disturbances,” in Robin D.
Higham, ed., Bayoneis in the Streets (Manhattan: University of Kansas Press, 1969), pp. 26-27.

3 “The Late Riots,” p. 68.
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and more efficient. Perhaps the primary reason the Army became the first recourse of suc-
cessive presidents in cases of civil disorder is that this force was always under the direct
control of the federal executive and his delegated representatives.

The President and Civil Disorder

The National Guard was called by state and local authorities to restore order in the
majority of domestic disturbances during the nineteenth century when military force was
required. However, during massive nationwide or regional outbreaks of mob violence, gen-
eral strikes, and destruction of property, business and civil officials turned to the president
to provide military aid. The president was empowered by the Constitution and by federal
legislation to commit federal troops to aid civil officials, but only under certain conditions
and in accord with legally defined procedures.®

The United States Constitution laid the basis for the use of federal military force in
civil disorders. Article I, Section 8, empowered Congress “To provide for calling forth the
militia to execute the Laws of the Union, suppress insurrections, and repel invasions,” as
well as “to raise and support Armies, . . . provide and maintain a Navy [and] . . . provide
for organizing, arming, and disciplining the Militia” Two other articles, aithough not
specifically calling for the use of military force, also applied to domestic disturbance inter-
vention. Article II, Sections 2 and 3, provided that “the President shall be Commander in
Chief of the Army and Navy of the United States, and of the Militia of the several States,
when called into the actual Service of the United States [and] . . . shall take care that the
Laws be faithfully executed.” Article IV, Section 4, provided that “the United States shall
guarantee to every State in this Union a republican form of government, and shall protect
each of them against invasion, and on application of the legislature, or of the executive
(when the legislature can not be convened), against domestic violence.”

The legistature, therefore, was responsible for maintaining a military force to be used
to enforce the law by a civilian chief executive. Although the Constitution did not specifi-
cally delegate responsibility, in actual practice Congress and the president were together
charged with ensuring the existence of republican governments within the Union and with
taking appropriate actions to guarantee that state governments were not altered in other
than the “regularly prescribed manner, which is in accordance with the wishes of the gov-
erned.™ In addition to the authority granted to the president under the Constitution, from
1792 to 1872 Congress passed enabling legislation that broadened executive powers.

¥ For a general discussion, see Robert W. Coakley, The Role of Federal Military Forces in Domestic
Disorders, 17891878, the first of three such volumes (Washington, D.C.: U.S. Army Center of Military History,
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Quarterly 8 (1978):180-87, Douglas A. Poe, “The Use of Federal Troops to Suppress Domestic Violence,”
American Bar Association Journal 54 (February 1968):180-87; David E. Engdahl, “Soldiers, Riots, and
Revolution: The Law and History of Military Troops in Civil Disorder,” Jowa Law Review 57 (October
1971):35-72; idem, “The New Civil Disturbance Regulations: The Threat of Mililary Intervention,” Indiana Law
Review 49 (Summer 1974):581-617.

M Coakley, Role of Federal Military Forces, ch. |; 20 U.S. Statutes at Large, 1881-1883; Frederick T. Wilson,
Federal Aid in Domestic Disturbances, 17871903, With Supplement, 1903-1922 (Washington, D.C.:
Government Printing Office, 1922), pp. 1-7; Cassius M. Dowell, Military Aid to the Civil Power (Fort
Leavenworth, Kans.; General Service School, 1925), pp. 203-04.
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The first Congress, in passing the Calling Forth Act for the Militia in 1792, delegated
to the president the power to call state militia forces into federal service to enforce the laws
of the union against “conspiracies too powerful to be overcome by the ordinary course of
Jjudicial proceedings™ or to answer state calls requesting aid in quelling insurrection or, as
stated in the Constitution, domestic violence. In each case the president was required to
issue a “cease and desist™ proclamation to rioters before acting. In 1795 this act was broad-
ened and renewed. In 1807 the executive was empowered to use U.S. regular forces for
similar ends, subject to the same restrictions. The process of committing federal forces out-
lined by these acts provided part of the legal basis for subsequent legislation. Other laws,
in the form of neutrality acts, empowered the president to use military force to prevent
expeditions mounted in America against nations at peace with the United States. Under
these specific legal authorizations successive presidents used federal military forces on
several occasions between 1788 and 1861 to enforce federal laws or to aid state and local
forces to keep the peace.’®

At the outset of the Civil War in 1861, President Abraham Lincoln’s initial call for
troops was issued under the revision of the Calling Forth Act in 1795 dealing with
domestic disorders. The war, however, quickly developed into a contest between what
were in reality sovereign nations, a situation which rendered the 1795 law inapplicable.
The president secured more power with the Lincoln Law of 1861, which combined cer-
tain provisions of the 1795 and 1807 laws. In the North during the Civil War, military
responsibility for law enforcement was taken for granted and was exercised without ref-
erence to the provisions of the 1795, 1807, and 1861 laws. The War Department dealt
with draft riots during the war years without Lincoln’s specific direction, participation,
or prior approval.’¢

During Reconstruction, 1865-1878, federal troops in the South were the main
instruments of federal authority responsible for preserving law and order as well as for
enforcing new laws securing the civil rights of emancipated slaves. Under various dis-
pensations—the laws against conspiracies, the Reconstruction Acts and the Ku Klux Act
of 1871—troops were routinely used for law enforcement duties by the War Department
and the president. Many of these Army activities in support of civil authority in the
South were accomplished through a revival of the 1856 Cushing Doctrine, which stated
that all military personnel were subject to duty as a posse comitatus to aid civil law
enforcement officials.’’

The entire body of federal law was codified in the 1874 Revised Statutes (RS). Four of
these statutes, RS 5297, RS 5298, RS 5299, and RS 5300, dealt with federal aid to civil
authorities and insurrections against either state or federal authority. RS 5297 reflected the
laws of 1795 and 1807 regarding state requests: “In case of an insurrection in any state
against the government thereof it shall be lawful for the President, on application of the leg-
islature of such states, or of the executive when the legislature cannot be convened, to call
forth such number of the militia of any state or states, which may be applied for as he deems

3 These situations are covered in Coakley, Role of Federal Military Forces.

3 For the Civil War years, see ibid., chs. 11 and 12, Sce also Mark E. Neely, Jr., The Fate of Liberty: Abraham
Lincoln and Civil Liberties (New York: Oxford University Press, 1991).

¥ For the Reconstruction period, see Coakley, Role of Federal Military Forces, chs. 13-15, and for the
Cushing Doctrine, sce pp. 132-33.
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sufficient to suppress such insurrection, or, on like application, to employ for the same pur-
poses, such part of the land or naval forces of the United States, as he deems necessary.”

To invoke federal aid under this statute, state officials first had to attempt to quell the
disturbance by using police or militia (that is, National Guard) forces under their control.
Failing in that, the governor could convene the state legislature and request legislation call-
ing for federal aid. If the legislature could not be called in time to prevent serious damage
or bloodshed, the governor might request federal aid without prior legislative consultation
or approval.’®

The second statute applicable to domestic disorders, RS 5298, was also derived from the
laws of 1795 and 1807, as revised by the Lincoln Law of 1861. (Most antebellum federal
interventions had been initiated under the predecessors of RS 5298.) The new statute read:

Whenever, by reasons of unlawful obstructions, combinations or assemblage of persons, or rebellion
against the authority of the Government of the United States, it shall become impracticable, in the
judgement of the President, to enforce by the ordinary course of proceedings the laws of the United
States within any State or Territory, it shall be lawful for the President to call forth the militia of any
or of all the States, and to employ such parts of the land and naval forces of the United States as he
may deem necessary to enforce the faithful execution of the laws of the United States or to suppress
such rebellion in whatever State or Territory thereof the laws of the United States may be forcibly
opposed or the execution thereof forcibly obstructed.

RS 5298, like RS 5297, was intended to uphold civil government and to combat forces
opposing federal authority, but unlike RS 5297, RS 5298 applied to situations in which
federal authority was being defied, federal laws had been broken, or where federal prop-
erty was threatened or destroyed. RS 5298 was to be frequently invoked to allow military
intervention when the writs of federal courts could not be served by federal marshals or
when federal court orders and injunctions were ignored.”

The third law, RS 5299, had been passed in 1872 as part of the Ku Klux Act and
involved civil rights enforcement:

Whenever conspiracies in any State so obstruct or hinder the execution of the laws thereof and of the
United States as to deprive any portion or class of the people of such state of any of the rights, priv-
ileges, or immunities of the protection named in the Constitution and secured by the laws for the pro-
tection of such rights, privileges, or immunities and the constituted authorities of such state are
unable to protect or from any cause fail in or refuse protection of the people in such rights, such facts
shall be deemed a denial by such state of the equal protection of the laws to which they are entitled
by the Constitution of the United States, and in all such cases, whenever any such insurrection, vio-
lence, untawful combination or conspiracy opposes or impedes or obstructs the due course of justice
under the same, it shall be lawful for the President, and it shall be his duty, to take such measures,
by the employment of the militia or the land and naval forces of the United States, or of either, or by
other means, as he may deem necessary for the suppression of such insurrection, domestic violence,
or combinations.

RS 5299 could be applied in cases where minority or immigrant groups encountered
hostile racist sentiment or were subjected to racial attack that denied them civil or legal
rights guaranteed by the federal government. RS 5299 could be invoked by the federal

3* Dowell, Military Aid to the Civil Power, pp. 204-05.
 Ibid., p. 205.
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executive without a state’s request or approval, if its civil and military authorities were
unable or unwilling to act on their own, or they, themselves, opposed the execution of fed-
eral laws or acted to repress the civil rights of individuals.*

Other laws that permitted the president to commit troops under the authority granted
in RS 5298 and 5299 included acts like that approved on 2 July 1890, intended to “protect
trade and commerce against unlawful restraints and monopolies,” and the Railway Acts of
1 July 1862, 2 July 1864, and 27 July 1866. These laws promised federal aid to ensure the
safe, unhindered operation of the major transcontinental railroad routes by declaring them
to be “military roads” and “post routes,” vital to national security.*

In all cases covered by RS 5297, 5298, and 5299, after making the decision to inter-
vene, the president was required to issue a proclamation calling on insurgents or lawless
elements to disperse. The relevant statute, RS 5300, derived from the 1792 Calling Forth
Act, and read that “Whenever in the judgement of the President, it becomes necessary to
use the military forces under this title, the President shall forthwith, by proclamation, com-
mand the insurgents to disperse and retire peaceably to their respective abodes, within a
limited time.”? The intent of RS 5300 was to inform lawless elements of federal interven-
tion and the impending arrival of troops and to allow sufficient time for lawless elements
to disperse before the government took stringent steps to restore order.

If lawless elements failed to disperse after the first proclamation, the president could
then issue a second proclamation, under RS 5301, declaring a state of nonintercourse. RS
5301 declared that whenever “the inhabitants of a state, or a portion of a state are in a state
of insurrection; and thereafter, while the condition of insurgency continues, all commer-
cial intercourse directed to or from the designated territory is unlawful.” Goods in transit
were subject to seizure by, and forfeiture to, the government. This second proclamation,
however, was not to be issued until after state and federal troops had already been deployed
and had attempted to quell the disturbance.

In addition to the revised statutes that applied to insurrections against state and feder-
al authority, the president could also commit regulars under other federal laws, although
these were rarely invoked in the major disturbances of the late nineteenth and early twen-
tieth centuries. In addition to the Neutrality Act of 1837 (RS 5296) and subsequent revi-
sions (RS 5286, 5287), the president could intervene under RS 1984, 1989, and 1991, deal-
ing with the enforcement of civil rights legislation; RS 2147, 2150, 2151, 2152, dealing
with the enforcement of laws concerning American Indians, Indian lands, and federal
reservations; RS 2460, dealing with the protection of public lands; RS 4792, dealing with
the public health; and RS 5275, concerning protection of foreign prisoners bound over to
the United States as a result of extradition to or from foreign nations.*

The last piece of relevant federal legislation was the Act of 18 June 1878, commonly
known as the Posse Comitatus Act. This law, passed at the insistence of Southern con-

* 1bid.
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gressmen disturbed by the widespread and relatively uncontrolled use of regulars during
Reconstruction, prohibited the employment of federal troops as posses to enforce laws at
the request of local and state officials or federal marshals without the prior, explicit
approval of the president. Even then, the chief executive could act only after all civil
authorities had completed the legal process outlined by the Constitution and by Congress
in RS 5297, 5298, 5299, and 5300. The ramifications of the Posse Comitatus Act were
extensive. The act did not, however, prohibit the use of federal troops under any of the legal
provisions cited above if executive approval was received prior to the commitment of reg-
ulars, and if the necessary proclamation was made as required by RS 5300.%

In spite of flexible enabling legislation governing the use of troops in aiding civil
authorities, it was often difficult for state and federal authorities to determine quickly
which statute applied in the many unusual situations in which federal military assistance
was requested. In numerous cases between 1877 and 1945, presidents dispatched troops to
the proximity of a disturbance without seeking any specific state request or statutory jus-
tification for doing so. All civil authorities clearly understood that the mere threat of fed-
eral military intervention, or the presence of regular troops in a disturbed area, often
restored order without those same authorities having to undertake the slow formal process
that allowed direct federal military intervention.

The Army in the Gilded Age

Despite the existence of pertinent legislation, federal action was inhibited by another
consideration: late nineteenth century presidents did not have a sizable force of Army reg-
ulars available to aid civil officials. Within six months of the end of the Civil War, 800,000
of the 1 million men in the Union’s Grand Army of the Republic were mustered out of fed-
eral service. This enforced decline continued until 1875, when the permanent strength of
the Army leveled off at 25,000 officers and enlisted men. Army strength thereafter did not
exceed 28,000 men at any time until the outbreak of the Spanish-American War in 1898,
despite the efforts of military leaders to convince a skeptical and essentially antimilitary
public to augment the nation’s standing Army.*

The Army was not only reduced in numbers but also scattered throughout the conti-
nental United States, primarily on the western frontier. By the end of Reconstruction, most
of the Army, including all the cavalry forces and three-fourths of the infantry, had moved
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west of the Mississippi River to battle hostile Indians and otherwise police the frontier. The
majority of artillery units were posted along either the Great Lakes or the Atlantic
seaboard. This dispersion had serious ramifications when it became necessary to gather
federal troops to quell civil disorders. Although military officials usually responded with-
in hours to requests to aid civil authorities, it often took days if not weeks for the neces-
sary forces to be gathered and transported by rail to trouble spots sometimes thousands of
miles distant. In the soldier’s view, moreover, quelling hostile Indians and maintaining
peace on the frontier were the Army’s top priorities and the main factors determining
deployments, not riot duty in the urbanized east. As late as 1892, 70 percent of the Army
remained west of the Mississippi River, occupying ninety-six posts. Although the negative
aspects of spreading federal forces so thin were recognized by many, the situation persist-
ed well into the twentieth century. In 1911 Secretary of War Henry L. Stimson complained
that units, usually of company size, were still stationed in over thirty states and territories
in forty-nine posts.”

Leading this small military force was a correspondingly small officer corps, a rela-
tively conservative and closed caste into which entrance was difficult and subsequent
advancement slow. By 1871, after the most severe force reductions were completed, only
2,105 officers of all ranks remained. This figure did not vary by more than 100 men until
the end of the century. Between 1865 and 1898, 3,598 men received commissions, the
majority entering the officer corps during years 1865-1867. Initially, the overwhelming
number of new commissions went to volunteer officers with Civil War service (1,360), but
during the above period as a whole, 76.4 percent of commissions went to West Point grad-
uates, 13.6 percent to civil appointees, and the remaining 10 percent to men who had risen
from enlisted ranks. By 1897, 60 percent of the officer corps were graduates of West Point,
30 percent were civil appointees, and the remaining 10 percent were former rankers. Like
former enlisted men, blacks and other minorities never made up a large segment of the
officers corps. Only 8 blacks received commissions between 1866 and 1898, 5 being com-
missioned as chaplains and 3 as cavalry lieutenants. Although the number of military acad-
emy graduates indicated an increased professionalism in the Army, the preponderance of
West Point-educated officers raised concern among many that the nation was fast
approaching the creation of a military aristocracy, spurning its volunteer heritage, and fail-
ing to draw its military, especially its officer corps, from a cross section of the American
population. Civil War—era volunteer officers, however, continued to dominate the upper
ranks of the officer corps until well after the turn of the century.*

Promotion was tortuously slow and occurred only through death, retirement, or res-
ignation. Few officers resigned. Between 1874 and 1897, the largest number of officers
to resign in one year was 28 in 1889, while only 7 left in 1895. Overall, in seventeen of
twenty-four years, less than 1 percent of the officer corps resigned annually. Even taking
into account casualties in the Indian Wars, few vacancies occurred through combat. Many
officers remained in the same grade for decades while steadily growing older. Lt. Gen.
Nelson A. Miles wrote in 1889 that some 110 officers had not been promoted in twenty
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years, including 57 infantry captains. In 1885 more than 30 percent of the officer corps
(753) were between forty-one and fifty-two years of age with 52, or 2 percent, being age
sixty-one or older. The situation was so serious that Brig. Gen. Oliver Otis Howard com-
mented in 1890 that most infantry and artillery captains were too old for any duty that
involved marching on foot or drill that required continuous quick movements. By 1893
the average captain, at fifty, was only four years younger than the average general. Civil
War-era officers dominated the officer corps until the beginning of the twentieth centu-
ry, with 26 of 40 regimental commanders having seen service as Civil War generals. As
late as 1895, 271 company-grade officers were veterans and 9 Civil War generals
remained as regimental commanders.

In view of these statistics, it could be said that the late nineteenth century Army offi-
cer corps was relatively unchanging, not only in size and composition, but in all probabil-
ity in the social and political attitudes of its members, since most officers who held com-
missions at the end of the 1860s still had those positions twenty, if not forty, years later.
Although the Army underwent substantial and significant advances in the professional sta-
tus, development, and training of officers in the last quarter of the century, pre~Civil War
and Civil War volunteer officers continued to dominate the service.

Previously, studies have held that Army officers were cut off physically and intel-
lectually from the society around them, by choice and by public antimilitary attitudes.*
Although the officer corps did display values that were generally more conservative than
the society around it and showed a disdain for individualism, liberalism, commercialism,
politics, and mass democracy, one later study suggests that some qualification of this cri-
tique is necessary. New interpretations suggest that “The Army officer corps was not
isolated physically, or in attitudes, interests, and spirit from other institutions of govern-
ment and society and, indeed from the American people. Officers did not lead a *semi-
cloistered’ existence that remained outside the mainstream of civil life.” The annual
reports of the Army adjutant general, for example, show that between 1867 and 1897,
“from 17 percent to 44 percent of all officers present for duty in established Army com-
mands . . . were serving in the Department of the East . . . living in the most settled
region of the United States, often on the Atlantic seaboard.” Indeed, most officers spent
all, or at least part, of their careers in the urbanized east. Even those officers on extend-
ed duty on the western frontier were often near major urban areas. In 1871 two-thirds of
the officers in the Department of California were in or near San Francisco, and almost
all were there by 1896.%°

With access to urban settings, officers generally took full advantage of available civil-
ian educational and social opportunities wherever they were stationed and enjoyed wide-
spread contact with civilians. Yet the late nineteenth century Army officer corps intermin-
gled only with the dominant minority, the conservative upper and middle classes. Officers,
as a result, clearly reflected traditional, conservative viewpoints that favored the status quo.
This was true from the beginning of a potential officer’s career at West Point. As one his-
torian writes:

“ Samuel P. Huntington, The Soldier and the State: The Theory and Politics of Civil-Military Relations
(Cambridge: Harvard University Press, 1957), pp. 254-69.

% John M. Gates, “The Alleged Isolation of United States Army Officers in the Late Nineteenth Century,”
Parameters 10 (September 1980):33-34.



24 THE ROLE OF FEDERAL MILITARY FORCES, 1877-1945

The process for selection of cadets entering West Point worked to insure that the vast majority of offi-
cers would come from families with better than average incomes, connections, or both. Successful
applicants needed political pull or, at the very least, acceptability in the eyes of their home commu-
nity’s political elite. The hurdles that preceded a young man’s entry into West Point required a cer-
tain degree of prior socialization of a nonmilitary sort which would have occurred most often in the
nation’s middle and upper classes.”

Not only did the vast majority of officers come from the conservative upper and mid-
dle classes, they also were inclined to be a reflection of that segment of society, and “were
overwhelmingly native-born, of northern European ethnic heritage, and protestant.”>? Of
even greater significance than the social background of the officer corps was the fact that
“many of the civilians with whom officers interacted were extremely well placed, often the
political, economic, and intellectual leaders of the nation.” This meant that officers “had
more in common with the ruling elite than with any other societal group in the nation.” In
the 1880s General Schofield could count among his friends such wealthy, powerful, and
influential businessmen as Marshall Field, George M. Pullman, and George A. Armour.
Schofield was so influential, and moved so comfortably within Chicago business and
social circles, that when he proposed to a dinner party of businessmen in 1887 that they
purchase a plot of territory near the city for gratis presentation to the federal government
as the site of a proposed Army post (the future Fort Philip Sheridan), they quickly and
enthusiastically followed his suggestion.>

Although Schofield’s annual salary of $7,500 as a major general or William
Sherman’s salary of $13,500 as commanding general seemed paltry in comparison to the
fortunes possessed by their civilian friends, their incomes were far above those of the aver-
age working-class Americans. Army officers did not share the extravagant wealth of the
upper classes, but they did share similar views on political, economic, and social issues,
which often led to allegations of Army partisanship during interventions in labor disputes.
Such officers “considered themselves above the sharp practices and values of the business
world,” but they were nonetheless “part of the middle class and thus had essentially the
same values as did community leaders.” Officers of all grades “associated with the lead-
ing figures in the business world,” or “moved in similar circles.”** According to T. Bentley
Mott, aide-de-camp to General Wesley Merritt, “when the General was in Chicago they
took their meals at ‘the famous Round Table’ with ‘Marshall Field, George Pullman, Potter
Palmer, John Clark, Robert Lincoln, and all the rest.”” After moving to New York, Merritt
and Mott renewed their acquaintances “with ‘the Sloanes, the J. P Morgans, the Hamilton
Fishes, and other New York people.’”

! Quotes from ibid., pp. 33-34, 36-37. See also William B. Skelton, “The Army Officer as Organization
Man,” in Garry D. Ryan and Timothy K. Nenninger, eds., So/diers and Civilians: The U.S. Army and the American
People (Washington, D.C.: National Archives and Records Administration, 1987), pp. 62-64; Cooper, The Army
and Civil Disorder, pp. 29-30.

52 Cooper, The Army and Civil Disorder, pp. 29-30.

¥ There was relatively little government or public concern about conflict of interest in the late nineteenth cen-
tury as evidenced by Schofield, who often controlled federal troops deployed in labor disputes, while simultane-
ously owning stock in five railroads, the Pullman Company, and a sugar refinery. See Coffman, Ofd Army, p. 266.

* Quotes from Coffman, Old Army, pp. 247, 264-65.

% Quote from Gates, “Alleged Isolation,” pp. 35, 38. See also Jerry M. Cooper, “The Army and Industrial
Workers,” in Ryan and Nenninger, Soldiers and Civilians, p. 148.
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Thus, although officers shared the political, social, and economic views of civilian
society, their opinions were inclined to be those of the conservative middle and upper
classes to which many officers belonged and with which they clearly identified.

Any sympathy that Army officers may have had for the “‘idle, suffering and desper-
ate’ in times of depression” was more than offset by the threat these same people, with
whom officers shared so little, posed to their way of life.3 Although most were

“reluctant to condemn laborers as a group,” Army officers opposed extreme solutions to problems
caused by industrialization and rejected “socialism, anarchism, and ‘its kindred fallacies.”” The
Army officer corps was “imbued with middle class values concerning the sanctity of property and
the necessity of social order.” It “readily identified itself with the propertied classes and negated any
opportunity for the Army to appear as a third party.”*’

Some officers took strong exception to the charges of labor leaders, unions, and work-
ers that the Army was a partisan of the nation’s wealthy corporate and political elite. As
Col. Thomas A. Anderson wrote in the fall of 1892, “The Army is not an enemy to labor
or a friend to capital. It is simply an instrument . . . of popular power.” Anderson, like many
officers, however, was not totally blind to the nation’s troubles nor ignorant of who was
truly responsible. The Army and Navy Journal later editorialized that mob violence would
increase in the United States “in exact proportion to the increase in the unreasoning class-
es and to the tendency of wealth to accumulate in comparatively few hands.”*

Despite personal views, Army officers, professionals as they were, carried out the
orders of the civilian president and enforced the laws that the civilian Congress had enact-
ed for the nation. They neither made the laws, interpreted them, nor questioned them—
although they agreed overwhelmingly with these laws and with the intentions of those
making them. As General of the Army Ulysses S. Grant had stated in 1875 in reference to
the legal problems associated with Reconstruction, “the Army is not composed of lawyers
capable of judging at a moment’s notice just how far they can go in the maintenance of law
and order.” To the Army officer during the years 1877 to 1945, as before and after, “sub-
ordination to the will of the President was their single most important commitment.”*® One
historian has written that the Army developed the image of *“the country’s general servant,
well-disciplined, obedient, performing civil functions”; it behaved as “a vast, organic
machine, blindly following orders from on high . , . but an instrument in the hands of a
superior will . . . passive to the exercise of other government functions.” The officer of the
late nineteenth century Army shared the views of those who dominated American society,
but in spite of what many termed as harsh and inflexible views on the social, political,
racial, and economic issues of the day, officers believed, above all else, in the constitu-
tional system, in the virtues of stability, law, order, and authority, and in loyalty to the civil-
ian chief executive.®

3 Coftman, Old Army, pp. 247-48.

57 Gates, “Alleged Isolation,” p. 42.

5% Coffman, Old Army, pp. 247-48.

% See Coakley, Role of Federal Military Forces, p. 314, and Cooper, The Army and Civil Disorder, p. 36,
respectively.

“ Huntington, The Soldier and the State, pp. 25469, Edward M. Coffman, “The Army Officer and the
Constitution,” Parameters 17 (September 1987):2-12.
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The enlisted ranks of the late nineteenth century Army, unlike the officer corps, were
highly representative of the lower classes of American society and were generally filled by
men of mediocre intelligence and limited experience. Enlisted men, as in the antebellum
period, were predominantly immigrants and urban workers recruited from the industrial-
ized states of the North and Midwest, where “the floating population is the greatest . . .
where the lower haunts of dissipation abound.” According to an adjutant general survey in
1880, 27.3 percent of all Army recruits came from either Boston or New York City. A fur-
ther 21.1 percent came from elsewhere in New York State, and 14 percent from
Pennsylvania. Only 3 percent of the recruits came from the seven states of the Deep South,
indicating the strong Southern feeling against federal service dating from the Civil War
and the Reconstruction period.®!

Since most enlisted men came from the urban, industrialized North and Midwest, a
sizable number were foreign-born or recent immigrants. In the decade after the Civil War,
over 50 percent of recruits were foreign-born, compared to 34.5 percent for the eighteen-
year period 1880-1897. Men of Irish and German background predominated. In 1881,
men from these two nations made up 65.5 percent of all volunteers; the figure dropped, as
immigration from those two nations fell, until 1895 when Irish and German recruits
formed less than 18 percent of the Army’s enlisted ranks. The Noncommissioned Officer
Corps always contained a majority of native-born Americans, approximately 57.1 percent
in 1890, although sizable numbers of Irish and German soldiers held noncommissioned
officer ranks, 16.3 percent and 13.3 percent, respectively, in 1890. The predominance of
foreign citizens or men of foreign birth in the Army continued until 1894, when Congress
passed legislation requiring that all men enlisting for the first time be either American cit-
izens or immigrants who had declared their intention to become citizens. In addition,
Congress mandated that all new recruits demonstrate the ability to read, write, and speak
English. Thereafter, the number of foreign-born, immigrant, and noncitizen soldiers in the
Army continued to decline, dropping from 30 percent of the total enlisted ranks in 1894 to
25 percent within two years.5

The term of service for an enlisted man was set at five years in 1869 until a three-
year term was adopted in 1894, There was no subsequent reserve or militia obligation
once active duty was completed. Unlike the officer corps, the enlisted ranks were rela-
tively young. Until 1895 the Army took recruits between the ages of 16 and 35 years of
age, and after 1895 took only those between 21 and 30 years of age. In 1893 the average
age of an Army enlisted man was 25.9, The number of available recruits and the num-
bers accepted by the Army varied with the economic health of the nation. In good eco-
nomic times, recruits were scarce, and the Army was forced to accept more men with
substandard profiles to maintain strengths. During economic downturns, especially
those accompanied by high unemployment rates, the Army could afford to be more
selective and take only recruits with the highest qualities. During the 1880s, for exam-
ple, a period of high employment and economic growth, the Army accepted 26 percent
of those recruited, but after the Panic of 1894 and the subsequent depression, the Army
took only 17 percent.

¢ Coffman, Old Army, p. 330.
82 Millett and Maslowski, For the Common Defense, p. 261.
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To many enlisted men, Army service was a financial necessity rather than a patriotic
duty. Stationed at remote frontier outposts, many soldiers felt underpaid, overworked,
poorly fed, lonely, and abused by their noncommissioned officers. The rate of enlisted pay
did not vary between 1872 and 1898, but according to a report of the Army inspector gen-
eral in 1884 “a great difference exists in favor of the soldier when compared with the civil-
ian laborer.” An enlisted man could count on food, shelter, clothing, and transportation at
government expense, while these items took all or most of the civilian’s income.®
Nonetheless, many enlisted men chose to end their military careers prematurely and uni-
laterally by deserting.

Desertion was the major problem of the Army during the late nineteenth century.
Between | January 1867 and 30 June 1891, a total of 88,475 desertions, an average annu-
al rate of 14.8 percent, was recorded in an Army that never exceeded 28,000 men. The peak
years for desertion were 1871 and 1872 when, according to Army statistics, nearly 30 per-
cent of the Army deserted in each of those years. Like recruitment levels, desertion rates
were closely connected to national prosperity and the availability of civilian jobs, as well
as service conditions, especially on the frontier. In 1873, a year of predicted continued eco-
nomic growth, 33.5 percent of the enlisted men in the Division of the Atlantic deserted.
The financial panic of that same year, however, caused massive unemployment that
reduced the desertion rate in the Division of the Atlantic to 5.1 percent by 1877.%

In spite of the composition of its ranks, the perceived low pay, loneliness, poor food,
ill treatment, boredom, and the consequent high desertion rate, the enlisted ranks, like the
officer corps, provided reliable service during labor and racial disturbances. Unlike the
state militia, the loyalty and discipline of the enlisted ranks of the U.S. Army were never
in doubt, in spite of indications that many had more in common with working-class
Americans, immigrants, and striking workers than with their officers, with civilian
employers, or with conservative middle- and upper-class property owners.** No incidents
were ever reported of regular troops joining mobs, engaging in mutiny, or in other duty-
related conflicts between officers and enlisted men, as frequently occurred with state
militia forces. That many soldiers could and did sympathize with striking workers and
generally found riot duty distasteful did not interfere with their obedience to the orders of
their superiors or hinder them in the performance of their duty. This adherence to duty, as
well as the applicability and adequacy of existing civil disturbance legislation and the
ability of the president and the Army to aid civil officials effectively to suppress a major
labor disorder, was initially tested during the nation’s first general strike, the Great
Railway Strike of 1877.

¢ Quote from Coffman, Old Army, pp. 348, 346-50; Foner, United States Soldier, especially pp. 13-30.

™ Edward M. Collinan, “Army Life on the Frontier, 1865-1898," Military Affairs 20 (Winter 1956):193-201;
Foner, United States Soldier, pp. 6-10.

* Foner, United States Soldier, pp. 59-76.






CHAPTER 2

The Great Railway Strike of 1877

When the governor of a State has declared his inability to suppress an insurrection and has called
upon the President . . . from that time commences a state not of peace but of war, and . . . although
civil local authority still exists, yet the only outcome is to resort to force through Federal military
authorities . . . that can be only through a subordination of the State authorities for the time being
and until lawful order is restored.

—Maj. Gen. Winfield Scott Hancock, 1877.

The March 1877 inauguration of Rutherford B. Hayes ended Reconstruction in the
South and saw the climax of an economic depression that started with the Panic of 1873.
Over the next twenty-seven years the nation experienced economic swings between boom
and bust. This economic instability exacerbated tensions between labor and capital and
resulted in serious social unrest that brought federal military intervention to restore order.
The first intervention occurred during the railway strike of 1877.

The Depression of the 1870s

The panic that initiated the depression of the 1870s began with the failure of the bank-
ing concern of Jay Cooke and Company, which had overextended itself financially in rail-
road construction and had failed to gain long-term investors to support continued expan-
sion. Troubles in the railroad industry were indicative of similar problems facing many cor-
porations that had grown too fast following the Civil War. Because the depression that fol-
lowed the panic touched all facets of the economy, the public widely perceived the rail-
roads, the first industry affected, and the reputed greed of their owners as the major caus-
es of the nation’s distress. In the strike of 1877 many Americans initially believed the rail-
roads were receiving their just reward for plundering the nation.

Already the single biggest business interest in the nation, railroad companies had built
a total of 30,000 miles of track by 1860 and, due to generous postwar federal grants of land
and money, had constructed over 70,628 miles of track by 1873. Railroad construction was
largely unplanned and unregulated, in many cases bearing no relationship to commercial

' For the panic and depression, sce Samuel Rezneck, Business Depression and Financial Panics: Essays in
American Busi and Ec jc History (Westport: Greenwood Press, 1968); Arthur G. Auble, “The
Depressions of 1873 and 1882 in the United States™ (Ph.D. diss., Harvard University, 1949).
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or transportation needs. Cutthroat competition, monopolistic combinations, rate variations
and abuses, stock manipulations and fraud, and railroad-related political corruption
increased the instability of the companies and tarnished their image in the eyes of an
increasingly resentful public. When the railroad industry suffered its first financial set-
backs in late 1873, the resulting depression shook the nation, leading many from the pres-
ident to the average worker to question the apparent pervasive grip the railroads had on the
country’s economic well-being.2

In the four years following 1873 nearly one-quarter of the American working popula-
tion, an estimated 1 to 3 million people, became unemployed. Businesses failed by the
thousands, and many corporations, facing serious threats to their survival, either fired
workers or demanded repeated wage reductions and longer workdays. Laborers in all
industries and trades saw their wages reduced. Even those fortunate enough to have jobs
could not count on full employment, and 2 out of 5 worked no more than six to seven
months of the year, while less than | out of 5 was regularly employed. Of those out of
work, 1 in 5 became permanently unemployed.?

The depression reduced the ranks of organized labor. The nation’s fledgling unions—
small, disunited, and internally divided—could do little to aid members and their families,
or to halt mass firings and wage reductions. Many members were out of work, and those
still employed lacked the means to support union activities or pay dues. Of the thirty nation-
al unions in existence in 1873, only nine still functioned by 1877. Of all workers, railroad
employees saw themselves as the worst hit by the depression and wage reductions.?

Railroad workers’ resentment was exacerbated when, although they were forced to
endure repeated wage cuts, company officials took no similar liberties with the salaries of
managers or with stockholders’ dividends. The Baltimore and Ohio Railroad continued to
pay a 10 percent dividend annually during the depression, and the New York Central paid
8 percent. Thomas Scott’s Pennsylvania Railroad stock dividend rate dropped only 2 per-
cent between 1874-1876. In spite of the professed need for wage reductions, many rail-
roads were still fiscally sound, earning large surpluses and increasing the value of stock
shares. To railroad workers such disclosures were proof that wage cuts were not for rea-
sons of financial necessity, but for purposes of maintaining the high rate of profits and div-
idends, views shared by many influential newspapers including the Baltimore American
and the Boston Herald?

Such actions of company officials enraged many Americans, who hated the railroads
for a long catalog of perceived abuses: unfair rates that discriminated against individuals,

2 Weibe, The Search for Order, p. 1; Garraty, Neww Commanwealth, pp. 85-87, 109-13; Philip A_ Slaner, “The
Railroad Strikes of 1877, Marxist Quarterly | (April-June 1937):216. For railroad growth, sce Alfred D.
Chandler, Jr., The Railroads: The Nation's First Big Business (New York: Harcourt Brace & World, 1965).

3 Bruce, 1877, p. 19; Philip S. Foner, History of the Labor Movement in the United States, 8 vols. (New York:
International Publishers, 1947-88), 1:439, 442; Garraty, New Commonwealth, pp. 157-58; Slaner, “The Railroad
Strikes of 1877," p. 217; Rezneck, “Distress, Relief, and Discontent in the United States During the Depression
of 1873-1878,” pp. 494-512.

! Foner, History of the Labor Movement, pp. 439-40; Garraty, New Commomvealth, pp. 156-57; Bruce, /877,
pp. 19, 44-46; Slancr, “The Railroad Strikes of 1877, pp. 214, 217; Samuel Bernstein, “American Labor in the
Long Depression, 1873-1878,” Science and Sociery 20 (1956):59-83; Clifton K. Yearly, Jr., “The Baltimore and
Ohio Railroad Strike of 1877, Maryland Historical Magazine 51 (September 1956):195.

5 Slaner, “The Railroad Strikes of 1877, pp. 217-18, 224, 230.
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companies, or commaunities; stock manipulation; bribery; political corruption; and the
wholesale plunder of the public domain. Throughout the nation, farmers, grain dealers,
mine operators, common workmen, and even stockholders evidenced outrage and anger.®

Railroad magnates responded to criticisms vigorously. President Scott of the
Pennsylvania Railroad stated that “every important industry in the country has been com-
pelled to practice the closest and most rigid economies, in order to escape marketing its
products at an absolute loss.” The railroads, unlike other industries, kept workers on at
reduced wages instead of firing them altogether. Collectively the owners claimed that they
had suffered in the business decline just as everyone else had, and, although some railroads
paid dividends, many others faced financial ruin. Indeed many lines, especially those in
the West, paid no dividends at all or did not survive. A total of seventy-six railroads went
bankrupt or into federal receivership in 1876 alone.

Other factors, in addition to mounting debts and falling revenues, added to the woes
of owners. The cost of doing business was increased by the wage demands of workers who
were members of unions in the coal, iron-mining, smelting, and steel-rolling industries,
which raised the cost of materials vital to railroad operation. In the opinion of railroad
owners, the rail workers were better off than most workers in the country and, like their
employers, had to suffer the consequences of hard times like everyone else. If workers
were dissatisfied with their wages, railroad owners stated, they were free to leave. Others
could be found to work for their wages or for even less.”

President John Garrett of the Baltimore and Ohio Railroad expressed that he “realized
wage cuts added to workingmen’s hardships,” but that he also knew previous “strikes had
been easily broken and the men easily replaced.”” Garrett stated that “Labor lacked unity
and was, thanks to the depression, amenable to company discipline.” In early July 1877 he
announced another 10 percent wage cut, following the lead of the other eastern railroads
that announced similar reductions the previous month.?

In response, on 16 July 1877, rail workers struck the Baltimore and Ohio in Baltimore,
Maryland, and in Martinsburg, West Virginia. Within a week spontaneous strikes spread
north and west, soon halting all rail traffic east of the Mississippi River. Fourteen major rail
centers in seven states and ten railroad companies controlling two-thirds of the nation’s total
track mileage were affected. During the strike masses of rail workers, unemployed men,
desperate women, and thrill-seeking youths, most with little or no connection to the rail-
roads or the labor action itself, flocked around the railroad stations to support the strikers
and violently vent their frustrations at the railroads and the hard economic times, thereby
destroying the workers’ initial public support. Mobs paralyzed train traffic, disrupted com-
merce, and attacked nonstriking workers in Baltimore, Pittsburgh, Chicago, St. Louis,
Philadelphia, Harrisburg, Scranton, Reading, and a dozen other smaller communities. When
the strike had ended, more than 100 people were dead; countless hundreds had sustained

¢ E. H. Heywood, “The Great Strike,” Radical Review 1 (1877):561-62; Yearly, “The Baltimore and Ohio
Railroad Strike,” pp. 188, 193.

" Bruce, /877, 33, 51-52. Quote from Thomas A. Scott, “The Recent Strikes,” North American Review 125
(September-October 1877):353, 355. Sce also W. M. Grosvenor, “The Communist and the Railway,”
International Review 4 (1877).585-87, 590-96.

¥ Quotes from Yearly, “Baltimore and Ohio Railroad Strike,” p. 193. See also Cooper, The Army and Civil
Disorder, p. 43; Slaner, “The Railroad Strikes of 1877,” pp. 217-18.
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injuries, and property damage amounted to the tens of millions of dollars. For the first time,
property owners of the conservative middle and upper classes faced fears of revolution and
equated the strike to the Paris Commune of 1871.°

As the strike and related violence spread, the press, the public, and the railroad mag-
nates pressured state governors to employ force to end the upheaval, which many saw as a
class war. Police and state militia forces quickly proved unable to handle large mobs, and
the governors of several states turned to the president for federal troops. In the case of
some midwestern states, federal judges and U.S. marshals requested permission to employ
federal troops in nearby garrisons to protect federal property, including railroads under
federal receivership.'?

President Hayes initially considered the possibility of federalizing state militia forces
to deal with the disturbances, but finally decided he must rely on the Regular Army as a
more disciplined and efficient force. However, a major problem confronted him that could
have had potentially disastrous results. Congress had deadlocked over the Army’s appro-
priations bill for the fiscal year starting | July 1877, exactly fifteen days before the strike
began, and the Army was serving without pay.'" Under such circumstances Hayes and his
advisers naturally wondered whether troops already risking their lives out on the frontier
against outlaws and hostile Indians could “also be expected to kill their fellow Americans
in defense of property rights.” But in the end Hayes set a critical post—Civil War precedent
by using regulars as the first resort, beginning in West Virginia."

West Virginia and Maryland

The first crisis of the strike took place in Martinsburg, West Virginia, on 16 July, when
hundreds of Baltimore and Ohio Railroad workers halted freight trains moving through
much of that state and western Maryland. When Martinsburg’s police force under Mayor
A. P Shutt failed to clear the tracks or put the operators back to work, Baltimore and Ohio
Railroad Vice President John King, Jr., urged West Virginia Governor Henry M. Mathews
to send the state militia.'*

The request for state troops raised immediate difficulties. Two years earlier the West
Virginia legislature had placed membership in the state militia on an all-volunteer basis.

? Yearly, “Baltimore and Ohio Railroad Strike,” p. 188; Cooper, The Army and Civil Disorder, pp. 42-45;
Bennett M. Rich, The President and Civil Disorder (Washington, D.C.: Brookings Institution, 1941), p. 72;
Gerald G, Eggert, Railroad Labor Disputes: The Beginnings of a Federal Strike Policy (Ann Arbor: University of
Michigan Press, 1967), p. 24; Bruce, /877, pp. 27, 65, 271-72; Weibe, The Search for Order, p. 10.

' For the first reactions to the strike, see Riker, Soldiers of the States, pp. 44-46; Coakley, “Federal Use of
Militia and the National Guard in Civil Disturbances,” pp. 26-27; Eggert, Railroad Labor Dispuies, pp. 50-51;
Bruce, /877, p. 213.

' Bruce, /877, pp. 88-89. For Hayes, see Harry Barnard, Rutherford B. Hayes and His America
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When the strike erupted, Mathews had only
four companies of volunteers at his dispos-
al, one company thirty-eight miles from the
railroad, two near Martinsburg, and a fourth
in reserve to protect the state capital. He
sent the two companies at Martinsburg to
the scene of the strike on 17-18 July. But
when the members of the Martinsburg
Berkeley Light Guard and the Mathews
Light Guard from Wheeling proved too
undisciplined and too sympathetic to the
strikers to be of any use, King telegraphed
agents of the Baltimore and Ohio Railroad
to apprise the secretary of war that Governor
Mathews might request federal troops."

King had correctly anticipated the gov-
ernor’s final recourse. On 18 July Mathews’
adjutant, Col. Robert M. Delaplain, reported
that the entire population of Martinsburg
stood ready to join the strikers in forcibly GEORGE W. MCCRARY
resisting attempts by the militia to escort
freight trains through the junction. Without
confirming the accuracy of Delaplain’s estimate, Mathews sent a telegram to President
Hayes that same day stating that “unlawful combinations and domestic violence now exist-
ing at Martinsburg” made it impossible to execute the laws of the state and that the legisla-
ture could not be summoned promptly. He requested that 200 to 300 men be sent under an
officer who would consult with Colonel Delaplain before taking action.'®

Dissatisfied with the brevity of the request, Hayes asked for a more complete expla-
nation of the state’s inability to end the reported rioting. Mathews responded that of the
four volunteer companies at his disposal, only one company of 40 men could be relied
upon to face the Martinsburg mob, which numbered 800. Another volunteer force would
take ten days to form, during which time the mob could inflict considerable property dam-
age and loss of life. President Hayes accepted this explanation without any independent
verification and ordered Secretary of War George W. McCrary to dispatch troops under
authority of RS 5297. Hayes then issued the appropriate proclamation.’®

To obtain the necessary forces, McCrary turned to Maj. Gen. Winfield Scott
Hancock’s Division of the Atlantic. Under Hancock, Col. Thomas H. Ruger commanded
the Department of the South, and Brig. Gen. Christopher C. Augur commanded the
Department of the Gulf. The northern states of the division made up the Department of the

" Wilson, Federal Aid in Domestic Disturbances, p. 189; Eggert, Railroad Labor Disputes, pp. 26, 29-30;
Bruce, /877, pp. 77-80.

3 Quote from Wilson, Federal Aid in Domestic Distirbances, p. 189, see also pp. 190, 315; Eggent, Railroad
Labor Disputes, pp. 27, 84-85; Bruce, /877, pp. 84-8S.

' Rich, President and Civil Disorder, p. 73; Eggent. Railroad Labor Disputes, pp. 29-30, 50. For Hayes'18
July proclamation and legal justification, sce Wilson, Federal Aid in Domestic Disturbances, p. 190.
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East, commanded by Hancock himself from
his joint divisional and departmental head-
quarters in New York City. When McCrary
ordered Hancock to aid Mathews, the gen-
eral had less than 3,300 officers and men
available in his entire division, most of
whom were wholly unprepared for duty of
this sort.!”?

Hancock reacted quickly. On 18 July
he ordered the commander of the
Washington Arsenal, Col. William H.
French, 4th Artillery, to equip as infantry-
men all 212 men at his disposal, plus 120
artillerymen from the 2d Artillery stationed
at Fort McHenry, and to transport them by
rail to Martinsburg. On arrival French was
to consult with Mathews on how best to
deploy the regulars, but was to delay any
further action until a reading of President

WINFIELD ScoTT Hancock Hayes® proclamation to disperse had taken
place, as required by RS 5300. The troops
boarded trains at 2200 and traveled as far as

Harper’s Ferry, West Virginia, where reports of sabotage to the track farther west forced
them to stop overnight.'®

Reaching Martinsburg after dawn, French found more than 100 engines and 1,500
freight cars standing idle and blocking every approach to town, although strikers were
allowing passenger and mail trains to move without interference. While he conferred with
local officials on various measures to start all trains moving again, deputy sheriffs and city
police distributed copies of Hayes’ proclamation calling on “all persons engaged in said
unlawful and insurrectionary proceedings to disperse and retire peaceably to their respec-
tive abodes on or before 12 o’clock noon of the 19th day of July.”"”

When the strikers ignored Hayes’ admonition, on 20 July French issued one more
warning: “Strikers impeding the passage of United States troops in any manner whatsoev-
er, do so at their own peril.” During the next two days he placed escorts aboard the trains
with orders to arrest anyone interfering with their operation. Sympathetic to the plight of
the railroad workers, coal miners and boatmen from the Chesapeake and Ohio Canal
swarmed around the depot at Martinsburg during the next two days and joined strikers in
stoning passing trains. In one incident, escorting federal troops halted their train and

\? Secretary of War Report, 1877, pp. 5-6, 86, 405. For Hancock’s lifc and strike role, see Jordan, Winfield
Scott Hancock: A Soldier’s Life, pp. 242-50,

¥ Bruce, /877, pp. 93-94; Secretary of War Report, 1877, p. 87; Wilson, Federal Aid in Domestic
Disturbances, pp. 190, 316-17.

" Quote from Telg, French to AG, 20 Jul 1877, Record Group (RG) 94, Records of the Office of the Adjutant
General, U.S. Army, Consolidated File 4042 (Strike Papers), National Archives and Records Administration
{NARA), Washington, D.C.; Bruce, /877, p. 82.
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formed into ranks. In the face of rocks and insults hurled by the mob, they prepared to fire
while the boatmen quickly dispersed.?®

By nightfall on 20 July all trains were moving again through West Virginia. Pleased
with this success, Colonel French sent strong detachments to stations farther west, as far
as Keyser, West Virginia. After complimenting Governor Mathews and Colonel Delaplain
for their “able and energetic assistance,” he wired Washington that without any additional
troops he could open the Baltimore and Ohio Railroad all the way to the Ohio River.?!

While French restored rail traffic along the Baltimore and Ohio line in West Virginia,
rioting erupted in Baltimore, Pittsburgh, and Chicago. Mobs of strikers, unemployed men,
and even women and children battled local police. The governors of Maryland,
Pennsylvania, and Illinois hesitated to concentrate their small militia forces at any one
place for fear of leaving any locale vulnerable. In addition, the prolabor sympathies of
many militiamen, and the negative political consequences of firing on voters, compelled
these governors to seek federal troops.

Rioting in Maryland first erupted at Cumberland and then at Baltimore. By 20 July
Baltimore and Ohio Railroad President Garrett had persuaded Maryland Governor John
Lee Carroll to send militiamen to Cumberland. Later that same day, 400 men of the 5th
and 6th Regiments of the Maryland militia left their armories for Baltimore’s Camden
Station for the trip west. As they marched through the streets of the city, angry crowds
numbering up to 15,000 stoned the militiamen. The 5th Regiment was the first to
encounter the wrath of the mob, and 10 soldiers were injured before the unit found refuge
in the depot. The 6th Regiment was not as fortunate. After being besieged in their armory
for several hours by a mob numbering in the thousands, part of the regiment attempted to
begin the march to Camden Station. In the ensuing confusion and chaos, and amid a hail
of debris, several militiamen opened fire into the crowd without orders, beginning a run-
ning fight between the militia and the mob lasting the entire distance to Camden Station.
At least ten people in the mob were killed and scores were wounded before the 6th
Regiment also found refuge in the depot. Enraged, the mob failed to disperse. Unable to
storm the roundhouse occupied by heavily armed militia, the rioters set fire to nearby rail-
road cars and equipment and prevented firemen from quenching the blaze. Rumors
abounded that the mobs planned to raze all Baltimore and Ohio Railroad property and
much of the city as well.2

In a telegram to President Hayes, Governor Carroll explained that his militia could
not disperse the rioters and that the legislature could not convene in time to meet the
emergency. He called upon the president “to furnish the force necessary to protect the
State against domestic violence.” The following day, 21 July, Secretary McCrary noti-
fied Carroll that federal troops, and possibly militiamen from adjacent states, would cer-
tainly be sent to Baltimore under authority of RS 5297. The secretary, however, only took
steps to obtain federal forces and directed Brig. Gen. William E. Barry, the commander
of Fort McHenry, to send the remaining fifty-six men of his command not already in
Martinsburg to Baltimore. After further consultation with Hancock and Secretary of the

2 Telg, French to AG, 20 Jul 1877, RG 94; Bruce, /877, p. 96.
21 Telg, French to AG, 20 Jul 1877, RG 94.
2 Bruce, /877, pp. 100-10.
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Navy Richard W, Thompson, who placed all units in his control under the secretary of
war, McCrary succeeded in obtaining three additional companies of regulars from New
York Harbor to reinforce Barry and a detachment of marines from the Washington Navy
Yard under command of Bvt. Lt. Col. Charles Heywood. All units were immediately dis-
patched to Baltimore. Before the arrival of these troops, President Hayes issued another
proclamation warning all persons engaged in domestic violence against the Baltimore
and Ohio Railroad, or otherwise obstructing the laws of Maryland, to retire peaceably to
their homes before noon on 22 July,?

Arriving at Camden Station just before midnight on 21 July, 135 marines immediate-
ly reported to Governor Carroll, who directed them to capture over 100 mob ringleaders.
For the next few hours, as a show of force to preclude further violence, marines, joined by
police and detectives, marched through the most unstable sections of the city. Later the
marines linked up with an Army battery from Fort McHenry and escorted it to Camden
Station, finally relieving the still-besieged militiamen.?

Hancock reached Baltimore early the next day. After consulting with Carroll, he
deployed the marines at Camden Station and other key points through the city. By noon
three companies of Army regulars, about 360 men from New York and New England, also
entered Baltimore. Hancock used these men to reinforce the marines and to relieve the
militia at both Camden Station and the 6th Regiment Armory. When federal troops en
route to President Street Station under command of Brig. Gen. Henry Abbott encountered
a rock-throwing mob, Abbott ordered his men to halt, turn about, and fix bayonets. Before
the command was even finished, the mob had scattered.?

While federal forces restored order in Baltimore, hundreds of strikers in Cumberland,
Maryland, a major stronghold of the strike, threatened to impede the passage of trains and
to damage rail cars. Carroll telegraphed Hayes requesting federal troops, putting his state
in competition with West Virginia for the services of a limited number of regulars. After
Hancock repeated the request, the War Department directed Colone! French to leave
Martinsburg for Cumberland and place his command under the orders of Carroll. A sec-
ond telegram from Hancock to the colonel, instructing French to move his headquarters
from Martinsburg to Cumberland and remain there, arrived after he had departed.?

French quickly and efficiently carried out Hancock’s original orders. After restoring
calm, he attempted to return to West Virginia, ignorant of Hancock’s second telegram
ordering him to stay in Cumberland. At this point two men began to exert pressure on
French to concentrate all his troops at Cumberland and to adopt a hard line toward the
strikers: Thomas R. Sharp, a Baltimore and Ohio Railroad official and former Confederate
Army colonel, and Col. H. Kyd Douglas, Governor Carroll’s top military aide. French, who
lacked sympathy for the plight of the railroads and who believed their woes were largely

B Telg, McCrary to AG, 21 Jul 1877, RG 94, File 4042, NARA; Secretary of War Report, {877, p. 87. For the
proclamation of 21 July, see Wilson, Federal Aid in Domestic Disturbances, p. 193, and pp. 317-18. See also H.
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MARYLAND 6TH MILITIA REGIMENT FIRES ON A MOB DURING THE B&O RAILROAD
STRIKE. A woodcut engraving from Frank Leslie’s lllustrated Newspaper.

self-inflicted, bristled at the overbearing manner of both men. He was determined to keep
full tactical control of his troops and would have preferred to keep his force in West
Virginia in pursuance of his original plan to reopen the railroad from Martinsburg to
Wheeling. When Sharp, who had orchestrated the original order to bring troops to
Cumberland, refused to provide transportation on the Baltimore and Chio Railroad, French
lost his temper and allegedly cursed him and threatened him with arrest in front of many
witnesses and newspaper correspondents. He was quoted as saying, “I am not going to be
under control and orders of that man Sharp. He is a damned old rebel as he was during the
war.” In telegrams to the secretary of war and the adjutant general, French complained that
Sharp’s behavior had injured the prestige of his command and threatened to undo the
bloodless reopening of the Baltimore and Ohio Railroad, so far accomplished. He made
clear that, if he had to suffer any further meddling by petty railroad officials, he preferred
to be relieved and replaced by an officer “less objectionable to that corporation.””

More influential in Washington than Colonel French, King complained to Hancock
that French had verbally and physically attacked Sharp in a raging fit of intoxication. In
view of this allegation, the colonel’s telegrams, and his earlier failure to carry out the sec-
ond order to go to Cumberland, Hancock recommended replacement of the mercurial

7 Quotes from Bruce, /877, pp. 214-16. See also Telgs, French to McCrary, 22 Jul 1877, and to AG, 23 Jul
1877, both in RG 94, File 4042, NARA.
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officer. The secretary of war agreed, and Hancock substituted Col. George W. Getty, 3d
Artillery. During the next few days Getty took command from Cumberland and appor-
tioned French’s 200 men between that city in Maryland and Martinsburg, Keyser, and
Grafton, West Virginia.?®

Within five days Colonel Getty and General Barry had removed all impediments to
rail traffic in the Cumberland and Baltimore areas. Carroll then decided to reopen the lines
connecting the two cities by means of federally escorted freight trains. Getty willingly
cooperated with Carroll’s requests for troops on trains eastbound from Cumberland, but
Barry hesitated to provide comparable escorts from Baltimore at the risk of leaving that
city open to new rioting.?

Secretary McCrary assuaged Barry’s fears by ordering an additional force of marines
to Baltimore. Commanded by Bvt. Lt. Col. James Forney, the 2d Marine Battalion left the
Washington Navy Yard on 29 July and reported to Barry later that same day. First he
ordered Forney to join Bvt. Maj. Gen. R. B. Ayres, 3d Artillery, at Camden Station, but
later instructed him to detach seventy-five marines from his force to guard a convoy of
twenty-five freight trains preparing to leave for Martinsburg.*

After posting two marines on each locomotive and the remainder among the cars, Forney
instructed his men to fire at any man attempting to desert a locomotive or interfere with a
train. On 30 July a marine detachment under the command of Capt. J. J. Bishop led the con-
voy to Martinsburg without incident. The next day the marines performed the same service
on eastbound trains and continued to escort convoys both ways until ordered back to the
Washington Navy Yard on 15 August. By that date the combined actions of Colonel Getty,
General Barry, and Colonel Forney, and their respective Army and Marine Corps commands,
had effectively broken the strike along the Baltimore and Ohio Railroad, ending the worst
unrest in West Virginia and Maryland. Elsewhere, however, the strike still raged.”

The Strike in Pennsylvania

On the same day that strikes erupted in Maryland and West Virginia, Robert Pitcairn,
an official of the Pennsylvania Railroad, quite unwisely announced a new and untimely
company policy of using two locomotives per train on the Pittsburgh to Philadelphia run.
Saving labor costs by adding cars to the overall length of each train without increasing the
crew, a practice known as doubleheading, drastically increased both the danger to and work
load of railroad brakemen. When twenty-six employees, already disgusted with wage
reductions, refused to handle the enlarged trains they were fired. On 19 July, the day the
new policy was to take effect, the Trainmen’s Union ordered Pennsylvania Railroad work-
ers throughout the region out on strike.? The strike caused an immediate outbreak of mob
violence in the major rail and industrial centers of the state.

The violence in Martinsburg and Baltimore soon paled in comparison to that in
Pittsburgh. Within three days, angry crowds of thousands of strikers, unemployed men, and
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RIOT IN PITTSBURGH AT THE UNION DEPOT OF THE PENNSYLVANIA RAILROAD. As seen
by artists of Frank Leslie’s INlustrated Newspaper.

curious women and children began to mill around city streets, eventually gathering at the
Pennsylvania Railroad’s 28th Street Crossing. When the mob refused to heed the call of the
local sheriff to disperse, Pennsylvania’s adjutant general, James W, Latta, sent for the mili-
tia. Under the command of Maj. Gen. Alfred L. Pearson, 600 Pittsburgh-area militiamen
of the 6th Division of the Pennsylvania National Guard entered the city on 20 July. They
were followed the next morning by another 650 militiamen of the Ist Division of the
Pennsylvania National Guard from Philadelphia, commanded by Maj. Gen. Robert M.
Brinton. Lack of discipline and sympathy for the strikers and their fellow Pittsburgh citi-
zens caused many of Pearson’s men to ignore the muster and to join the milling crowd of
spectators. Brinton’s men from Philadelphia, although equally undisciplined, did not share
these local sympathies and single-handedly attempted to clear the 28th Street Crossing on
21 July, immediately after arriving in the city.*

Brinton’s command formed a square on the tracks near the crossing under a hail of
stones, taunts, and insults from the mob. The situation rapidly deteriorated as the fatigued
militiamen began to fall victim to the hot sun and missiles thrown by the crowd. Finally, when
unknown members of the mob fired several scattered shots, the militiamen replied, without
orders, with ten minutes of random musket fire. An estimated 10 to 20 of the rioters died and

» Ibid.
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60 to 70 were wounded. Included in the casualties were men, women, children, and, ironi-
cally, several members of the Pittsburgh militia.

The crowd initially dispersed in panic and shock. Brinton’s men retreated and barri-
caded themselves in the Pennsylvania Railroad roundhouse where they were soon besieged
as the mob returned, now blindly enraged and strengthened by many members of the
Pittsburgh militia. The Philadelphians managed to hold off their assailants until the next
morning, then the militiamen retreated from the burning rail yard to the outskirts of the
city. Meanwhile, Pittsburgh was subjected to a wild orgy of arson, vandalism, and looting.
All Pennsylvania Railroad property in sight was destroyed, including the machine shops,
2 roundhouses, 125 locomotives, over 2,000 loaded freight cars, and most of the buildings
belonging to the railroad to the value of $8 to $10 million. On the next day, Sunday, the
mob proceeded to destroy the offices and property of the Cincinnati and St. Louis
Railroad, the Panhandle Railroad, the Adams Express Company, and the Pullman Railcar
Company, as well as other private businesses and structures. The destruction was unop-
posed by either the Philadelphia or the Pittsburgh militias.>

Pennsylvania officials determined that federal military intervention was needed to
restore order and avert further bloodshed and destruction. The carnage attributed to the
actions of the Pennsylvania militia also served to strengthen the belief in Washington that
committing the Regular Army was a better answer, a vindication of Hayes’ decision sever-
al days earlier to use federal troops rather than federalized state troops to quell disorder.
During the initial stages of the strike, Pennsylvania Governor John Hartranft was vaca-
tioning in Wyoming at Thomas A. Scott’s expense. In his absence the state’s adjutant gen-
eral and the secretary of the commonwealth asked President Hayes for sufficient military
force to suppress disorder and protect persons and property against violence. Although
properly phrased, the request failed to meet constitutional requirements as set forth in RS
5297 that such a request originate with either the governor or the legislature. Hayes further
suspected that Pennsylvania officials had failed to exhaust state peacekeeping resources
before calling for federal military aid. He ignored the request.®

Yet Hayes did not intend to let the disorder spread. When the mayor of Philadelphia
requested troops to replace militiamen of the 1st Division sent to Pittsburgh, the president
directed the War Department to use regulars to protect Philadelphia’s numerous federal
buildings and facilities. Although he realized that a municipal official did not have the
authority to ask for troops without a formal request from the governor, Hayes also knew
that something had to be done immediately to aid distressed local officials. Therefore the
president used the pretext of protecting federal buildings and property in Philadelphia to
intervene, hoping that the mere presence of regulars would not only protect property, but
would also intimidate any groups threatening civil authority. This action set a precedent
that was used frequently in the next few weeks by Hayes, and in the coming decades by
presidents who, after the passage of the Posse Comitatus Act, viewed the protection of fed-
eral property as an inherent responsibility of the federal executive implicitly authorized by
RS 5298. Under subsequent orders from Secretary McCrary, Hancock left Baltimore for
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Philadelphia on 22 July. Simultaneously, Secretary of the Navy Thompson ordered the bat-
talion of marines in Baltimore to accompany the general. Hancock further telegraphed
troop trains en route from New England and New York to Baltimore to divert to
Philadelphia, and by midnight on 23 July he had collected 125 marines, 450 infantrymen,
and a light artillery battery in the city.3¢

Meanwhile, Governor Hartranft had learned of the crisis and started home from
Wyoming. Just as Hancock was leaving for Philadelphia, Hartranft asked President Hayes
for military aid “to assist in quelling mobs within the borders of the state of Pennsylvania™
and suggested that the president obtain troops by calling up volunteers or by federalizing
the militias of adjacent states. Hayes refused to act because Hartranft’s request had omit-
ted the phrase “domestic insurrection™ as prescribed by RS 5297. The next day Hartranft
sent a telegram from Nebraska with the appropriate wording: “‘domestic insurrection exists
in Pennsylvania which State authorities are unable to suppress, and the legislature is not in
session and cannot be convened in time.*’

Hayes finally consented to the governor’s petition under authority of RS 5297, and on
the same day issued a proclamation as required by RS 5300, ordering the “insurgents to
disperse and retire peaceably to their abodes . . . on or before 12 o’clock noon on the 24th
day of July.”*® His action marked his third intervention in a state disorder. In the name of
law and order, and according to the applicable and prevailing legal, social, and political
philosophy of the time, Hayes took the only course open to him. The rail strike had
careened out of what little control it ever had and deteriorated into a series of senseless
mob actions, causing widespread public revulsion.”

As disorders continued through the East and Midwest, on 23 July McCrary granted
Hancock direct authority over all Army forces and installations in the Atlantic Division so
that he could respond to threats more quickly with federal military aid. In addition to the
power to move men without higher executive authority anywhere in the division, Hancock
enjoyed direct command over Army organizations usually controlled by Washington
bureaus, including engineer and medical posts, recruiting depots, and arsenals. When
emergencies arose, he could immediately commandeer and dispatch supplies or garrisons
throughout the eastern United States.*®

Hancock arrived in Philadelphia on 23 July and immediately exerted his authority by
redeploying companies to incipient trouble spots and alerting troops in the South and Gulf
Departments to prepare for possible riot duty in Baltimore, Washington, D.C., or
Pennsylvania. By concentrating substantial numbers of troops at key trouble spots, he
could periodically dispatch sizable detachments to open all local rail lines or clear away
threatening mobs. In his view, the use of battalion-size units minimized the possibility of
being overwhelmed by mobs, as had already happened to several militia units. He believed
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the Army’s reputation for strict discipline, awesome firepower, and invincibility more than
compensated for its lack of numbers."!

Assured by the War Department of tactical autonomy in Pennsylvania, Hancock initial-
ly accepted the concept that civil supremacy required placing his men under state control. In
West Virginia and Maryland, Hayes had delegated authority over federal forces to state gov-
ernors. Regarding the force ordered to Philadelphia to protect federal property, McCrary had
ordered Hancock to prepare to turn over federal units to local police for use as a riot-quelling
posse comitatus. In all three cases, however, precedent restricted civil authorities to directing
unit commanders to take their men to specific sites. Actual command of the men and their
tactical deployment at the sites remained with the officer in charge.*

However, after witnessing the ineffectiveness of the militias in West Virginia,
Pennsylvania, and Maryland, and especially after the debacle at Pittsburgh, Hancock began
to question even nominal control of federal forces by state authorities. In a lengthy com-
munique to McCrary he explained his position:

When the governor of a State has declared his inability to suppress an insurrection and has called
upon the President . . . under the Constitution . . . from that time commences a state not of peace but
of war; . . . although civil local authority still exists, yet the only outcome is to resort to force through
the Federal military authorities, . . . that can only be through a subordination of the State authorities
for the time being and until lawful order is restored; otherwise there can be no complete exercise of
power in a military way within the limits of the State by the Federal officers.?

McCrary responded that federal civil officials, not military commanders, determined
in each case whether regular troops should be placed under state authorities, since this was
a civil and not a military decision. If necessary, however, Hayes was willing to let Hancock
“take command of all troops suppressing domestic violence within the State of
Pennsylvania, including both United States forces and forces furnished by the State” even
if the state troops were not federalized.*

Although Hayes agreed with the general and was prepared to concentrate all state and
federal military forces under him, subsequent events rendered the question moot. When
Hartranft returned on 25 July he convinced Hancock of the efficacy of a plan to end the
strike. Seeing Pittsburgh as the focal point of the disturbances, he believed that a strong
military demonstration there would have a ripple effect elsewhere. By the time he reached
the state, disorders involving striking rail workers, coal miners, and the unemployed had
been reported, among other places, in Erie, Bethlehem, Sunbury, Reading, Meadville,
Altoona, Johnstown, Harrisburg, Mauch Chunk, Scranton, and Wilkes-Barre. Hartranft
therefore proposed to lead a sizable combined force of state militia and federal regulars to
Pittsburgh the very next day.*
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Impressed by the governor’s courage and determination to regain control of the state
from lawless elements, Hancock urged McCrary to let Hartranft try to reestablish his
authority with the understanding that if he failed, Hancock would assume command over
both federal and state forces. When McCrary approved Hartranft’s plan, Hancock ordered
Maj. John Hamilton, Ist Artillery, to leave Philadelphia on 26 July and place his 577 offi-
cers and men under the governor’s control. By arrangement with Hartranft, Hamilton’s
men were to occupy the first of two trains bound for Pittsburgh.®

Following Hamilton’s force was a second train carrying Hartranft and 2,000 state
troops commanded by militia Maj. Gen. James A. Beaver. Hartranft directed that Beaver’s
men, upon arriving in Pittsburgh, were to deploy in small groups, each holding its fire until
all other methods of crowd dispersal had failed and an appropriate warning to disperse had
been given. Firing was to be effective and to continue until the mob dispersed. All persons
attempting to dissuade regulars or militiamen from doing their duty were to be arrested.*’

Despite the boldness of Hartranft’s instructions, Hamilton discerned hesitancy in
Beaver’s preparations. He decided therefore to place his men on both trains and proceed
alone, expecting Beaver’s force to follow later on another train. When Hamilton’s trains
stopped at Altoona, the crowd, which had been harassing all rail traffic passing through
the city for several days, forcibly removed the engineers and firemen. Hamilton
impressed replacements from among the strikers and prepared to move on. Frightened at
the prospect of being left to the mercies of a fully aroused mob, railroad officials tried to
delay his progress for several hours by refusing the extra engines needed to haul the two
trains up the Allegheny Mountains. When Hamilton threatened to detain three passenger
trains in Altoona by taking the locomotives from them, the railroad officials relented and
his force proceeded.*®

The mob at Johnstown showed even less restraint than that at Altoona. As Hamilton’s
lead train throttled down to go through town, the crowd threw rocks, injuring some of the
soldiers. Hamilton ordered the engineer to stop the train and reverse direction, but the train
jumped the tracks, which had been sabotaged, injuring Hamilton and several of his men.
With one hand supporting a broken rib, he ordered part of his men to form around the train,
while a second group arrested a hundred members of the mob. All but fourteen were
released the following day. When the second train pulled into Johnstown, Hamilton placed
soldiers in each car of both trains with instructions to protect the crewmen and fire upon
the mob if they threw any more missiles.*

News of the imminent arrival of federal troops and the mob’s spent fury convinced
strikers in Pittsburgh to come to terms with railroad officials on 27 July. Hamilton’s
force entered the city the next day and moved unopposed to the U.S. arsenal. Beaver’s
force of militia arrived later the same day and likewise moved unimpeded to their
encampment. Within three days normal railroad traffic resumed. Without once being

* Telg, Hancock to McCrary, 26 Jul 1877, RG 94, File 4042, NARA,
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called for actual riot duty, Hamilton’s men remained at the arsenal for two weeks before
returning to Philadelphia.

Although their withdrawal from Pittsburgh marked the end of the railroad strike
throughout the state, sympathy strikes of ironworkers and coal miners required the further
deployment of federal troops to protect mining companies and railroad property in
Scranton, Wilkes-Barre, Mauch Chunk, Reading, and Easton, Pennsylvania.’® To meet
these new labor troubles, McCrary deployed six companies of the 22d Infantry to eastern
Pennsylvania on 4 August to join state troops and other federal regulars previously gath-
ered by Hancock. The federal forces aided local authorities as a posse comitatus to protect
coal companies and rail lines in federal receivership and to escort coal, freight, and pas-
senger trains. Although the combined state and federal forces quickly restored order, the
striking miners were determined to remain off the job, and state and company officials
were equally determined to keep federal forces on the scene until the strike had ended.

Hancock became increasingly disturbed at such duty, which appeared to be little
more than intimidation of otherwise peaceful strikers. While the strike dragged on, the
coal and rail companies attempted to starve the strikers into submission. The general
reported that almost 100,000 men were idle and that they and their families lived on
potatoes, wild blackberries, and whortleberries. Although the strikers attempted in vain
to elicit sympathy from Army officers, Hancock was concerned that enlisted men, many
of whom were of foreign and working-class origins, would be subject to strikers’
entreaties and ordered that Army encampments be moved well away from their neigh-
borhoods. Despite repeated requests to have his troops relieved from this increasingly
odious duty, the regulars stayed in eastern Pennsylvania until the coal strike collapsed in
mid-October 1877.%

Chicago, lllinois

With the outbreaks of strikes and rioting in the east, as early as 22 July military author-
ities in Illinois prepared for trouble in Chicago. On that date Maj. Gen. Arthur C. Ducat,
commanding two regiments of the Illinois militia, put all Chicago armories on alert and
advised private companies in the city to comply with orders from Chicago Mayor Monroe
Heath to arm loyal employees. At the same time, Secretary McCrary began redeploying
federal forces in the Military Division of the Missouri for possible service in the Chicago
area. Convinced that Chicago, the nation’s major midwestern crossroads, lay at the heart
of the nationwide strike, McCrary planned to concentrate more troops in that city than in
any other and, as in Pennsylvania, to place them under the governor’s command.*

Lt. Gen. Philip Sheridan’s Division of the Missouri encompassed four departments
and over 15,000 men, most of whom were stationed in the western states and territories
dealing with outlaws and hostile Indians. At the outbreak of the strike, Sheridan was in
Montana supervising the reinterment of Custer’s command at the Little Big Horn battle-
field, and the commander of the Department of the Missouri, Brig. Gen. John Pope, was

* Wilson, Federal Aid in Domestic Disturbances, p. 198; Cooper, The Army and Civil Disorder, pp. 77-80.
* Cooper, The Army and Civil Disorder, pp. T7-80; sec also Secretary of War Report, 1877, p. 97.
2 Bruce, 1877, p. 237.
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ILLiNOIS MILITIAMEN FIRE ON A MOB IN CHICAGO

at his headquarters in Fort Leavenworth, Kansas, too far removed to control events. During
the strike, Col. Richard C. Drum, Sheridan’s adjutant general, became the de facto com-
mander of federal troops in Chicago.>

Although no major strikes or riots had yet occurred in the area, and without presiden-
tial action, McCrary directed Drum to build up an antiriot force from six companies of the
22d Infantry, whose 226 officers and men were at Detroit on their way to new assignments.
Drum immediately summoned two companies into Chicago, but kept the remaining four
outside the city in reserve. During the next two days McCrary shifted several more com-
panies composed of 218 officers and men of the 9th Infantry, from Omaha, Nebraska, to
the Rock Island Arsenal 150 miles southwest of Chicago. The 9th Infantry was to provide
support for the 22d, but only if requested to do so by the Chicago mayor through the
[linois governor or by the governor himself. Thus far, however, no such requests had been
received from either Mayor Heath or Governor Shelby M. Cullom.**

Tensions in the city increased as the Workingman'’s Party of the United States, a Marxist
organization, held well-attended rallies urging all Chicago workers to organize and strike.
With this encouragement, railway workers throughout the city, and soon throughout the
region, left their jobs on 24 July. Mobs of strikers took to the streets inviting, and sometimes

3% Secretary of War Report, 1877, pp. 5-6, 56; Cooper, The Army and Civil Disorder, p. 56.
Y Bruce, /1877, pp. 237-41; Cooper, The Army and Civil Disorder, p. 57; Wilson, Federal Aid in Domestic
Disturbances, pp. 200-201.
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forcing, laborers in other industries to join
them. Attempts to enforce the strike caused
frequent street battles between mobs of
strikers, nonstrikers, and the Chicago police.
Rioting in Chicago peaked on 25 July.
Police indiscriminately clubbed and shot
members of the mob and innocent
bystanders and urged on the 2d [llinois
Militia as it drove spectators indoors at bay-
onet point. Confrontations between the
police and rioters continued during the
remainder of the day at various points
throughout the city, leaving at least three
people dead and nine wounded. Now regret-
ting his earlier decision not to seek federal
aid, Mayor Heath asked Drum for troops
and government stocks of weapons to arm
citizen volunteers guarding private property.
Colonel Drum lent rifles to the city, but
JoHN PorE arming private citizens only contributed to
the anarchy and violence. Sensing that the
situation was escalating beyond the control
of local officials and state militia, Governor Cullom asked Hayes to order Drum to move
the 9th Regiment from Rock Island to Chicago.®

In anticipation of presidential approval, General Pope recommended that Drum order
such infantry to Chicago as he thought General Sheridan would approve. Under pressure
from Heath, Drum took Pope’s advice and summoned all 6 companies from the 9th
Infantry at Rock Island, 4 companies of the 5th Cavalry from Fort McPherson, Nebraska,
2 companies from the 4th Infantry at Omaha Barracks, Nebraska, and 3 companies from
Fort Randall, Dakota Territory, totaling 650 men. At the urging of Cullom, he also request-
ed six Gatling guns from the Rock Island Arsenal. McCrary approved his request and fur-
ther informed him that President Hayes had approved the use of federal troops under the
orders of Governor Cullom to suppress rioting in Chicago.’

For reasons not evident from surviving documents, however, the president suddenly
reversed his policy of allowing state officials to control federal troops, starting with
Governor Cullom.’” On 27 July Hayes withdrew Cullom’s authority to deploy and direct
Drum’s command, ostensibly because the governor had failed to request federal military
aid formally through the state legislature and to request a presidential proclamation order-
ing the Chicago mobs to disperse as required by RS 5297 and RS 5300. A more likely

3% Bruce, 1877, pp. 237-39, 243-47; Cooper, The Army and Civil Disorder, p. 57; Telg, Cullom to Hayes, 25
Jul 1877, RG 94, File 4042, NARA.
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sce also Telg, AG to McCrary, 25 Jul 1877, Rutherford B. Hayes Papers, Rutherford B. Hayes Memorial Library,
Fremont, Ohio.

57 Cooper, The Army and Civil Disorder, pp. 57 58.
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explanation is that after his experiences with the governors of West Virginia, Maryland,
and Pennsylvania, Hayes realized that most state officials were requesting federal troops
without having fully exhausted state and local peacekeeping resources. Calling out local
forces to disperse mobs of potential voters was not only politically and strategically risky
for mayors and governors, but was also expensive. These two factors led many officials to
exaggerate the intensity of civil disturbances and to call quickly for outside federal aid,
which was politically safe and charged to federal revenues. Whatever Hayes’ reasoning, he
replaced Drum’s mandate to serve under Cullom for state purposes with orders to defend
U.S. property, execute federal court processes, and display the troops for moral effect,
which could be justified under RS 5298 if necessary. The procedure was legal because the
president at this time was still able to use federal troops as a posse comitatus.>® His action,
undertaken without invocation of RS 5298, and without the issuance of a proclamation,
placed regulars in Chicago, where they could intimidate mobs by their presence, while
ostensibly protecting federal interests, and indirectly aid state officials but without being
under their control.

Hayes’ action, and the overwhelming presence of large numbers of regulars, had the
desired calming effect. On 27 July Drum wrote McCrary that no emergency had yet arisen
requiring operations against the mob, but he recommended against withdrawing troops
prematurely. He believed a great potential for violence existed among the 25,000 unem-
ployed people of Chicago who were dominated by “what is generally termed here the com-
munistic element, unquestionably capable of almost any act of disturbing the public
peace.” The next day, however, he noted more optimistically that the “excitement here has
calmed down . . . the presence of U.S. troops has given great confidence.”’>

Two days later General Sheridan had returned to his Chicago division headquarters
and found the city quite peaceful because of the presence of the regulars. From 15 to 19
August, he withdrew the remaining 13 companies from Chicago.*®

After somewhat precipitate decisions to aid the first three governors who requested
troops under RS 5297, Hayes, wary of providing military aid to others, restricted the troops
to the role of supporting federal marshals as a posse comitatus. In Indiana, Missouri, and
Illinois, where the railroads were in federal receivership, U.S. judges and marshals played
the paramount role in calling for federal military intervention. The receiverships had been
created when several bankrupt railroads had turned over their assets and effective control
of their operations to federal courts, to avoid liquidation by creditors after the Panic of
1873. Successive federal judges identified the survival of such railroads with the public
welfare, and often appointed as receivers the same company officials who had driven the
lines to bankruptcy. When strikers halted the traffic of companies in receivership and
obstructed lines that had been designated “military roads™ and “postal routes” under the
Pacific Railway Acts, judges charged contempt of court and interference with the enforce-
ment of federal law and court orders to keep the lines open.®!

Under RS 5298, whenever it became impracticable in the judgment of the president,
to enforce by the ordinary course of judicial proceedings the law of the United States, the

%% Telg, Sheridan to AG, and reply, 30 Jul 1877, RG 94, File 4042, NARA.
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* Eggert, Railroad Labor Disputes, pp. 34-35; Bruce, /877, p. 287.



48 THE ROLE OF FEDERAL MILITARY FORCES, 1877-1945

A CAVALRY UNIT CHARGES THE M0OB DURING THE CHICAGO RIOTING

president could authorize federal military intervention. Once marshals armed with court
orders, but with few reliable deputies, had failed to reopen the lines, the judges turned to
the president for federal troops. Hayes could either send troops under authority of RS
5298 or dispatch troops without a proclamation to act as a posse comitaius, to aid feder-
al marshals to enforce the law and court orders. Using troops in this way, to enforce court
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injunctions against striking unions, was a landmark in the annals of the labor movement
and in the history of civil disorders.**

Indiana

The first use of troops to enforce court orders and, in effect, to break a strike occurred
in Indiana. From 20 to 24 July, strikers at Indianapolis halted all rail traffic. To prevent the
possibility of mobs storming the federal arsenal, the Army sent a token force to
Indianapolis and to nearby Louisville, Kentucky. But this force lacked the authority to
intervene in the strike. Meanwhile, the receiver for the St. Louis & Southeastern, James H.
Wilson, persuaded Judge Thomas Drummond, Seventh U.S. Circuit Court in Chicago, to
order federal protection for railroads in receivership. On 24 July Drummond ruled that
anyone obstructing a federally controlled railroad was in contempt of court. Following the
lead of the circuit court, Judge Walter Q. Gresham of the U.S. District Court in
Indianapolis directed the U.S. marshal for Indiana, Benjamin Spooner, to arrest strike lead-
ers in that city.®

Unable to form a reliable posse among citizens predominantly sympathetic to the
strikers, Spooner and Gresham asked the U.S. attorney general to obtain military aid.*
Now the commander of the detachment guarding the federal arsenal in Indianapolis noti-
fied Hancock’s headquarters on 24 July that “it is the opinion of the Governor, Judge
Gresham, General Harrison and leading citizens that a force of three or four hundred
troops ought to be sent . . . to save the city from a repetition of the Pittsburgh affair. The
State militia consists of only three or four organized companies scattered over the State,
and [ do not think they are to be relied on.”%

Following such reports, which indicated the situation was far worse than
Washington previously believed, Gresham sent a “calculatedly frantic telegram” to
Hayes on 25 July, declaring that “the situation here is most critical and dangerous. The
state authorities are doing nothing, and the mob is the only supreme authority in the state
at present. . . . There is so much sympathy with the strike and so much distrust of local
authorities that I regard it impossible to get up [a posse].”*

Gresham’s words, followed by an informal request for assistance from Governor
James D. Williams on 27 July, moved Washington to action, although Hancock apparent-
ly had already dispatched Lt. Col. Henry A. Morrow, 13th Infantry, with two companies,
to Indianapolis to protect the arsenals and, “if duly called upon [to act] as a posse comi-
tatus, to preserve the peace.”®’ Hayes approved Hancock’s actions two days later, saying
that “in cases where troops should be called by United States courts, they might be fur-
nished.” He warned that such employment of troops did not preclude officer’s retaining

82 Eggent, Railroad Labor Disputes, pp. 34-35; Bruce, /877, p. 287, Wilson, Federal Aid in Domestic
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full tactical control over their men or first commanding the insurgents to “disperse and
desist before making any arrests.”® Later that same day Marshal Spooner asked for fifty
men to serve writs to strikers blocking the Ohio & Mississippi Railroad in receivership in
Vincennes, Indiana. Morrow sent two companies, commanded by Capt. John H. Page, to
join Spooner’s posse comitatus. The mere appearance of the soldiers ended the riot and,
under the direction of the marshal, soldiers arrested strikebreakers who had ignored fed-
eral court orders.?’

Following the success in Vincennes, Governor Williams asked Morrow for 600 regu-
lars to end rioting in Terre Haute. When Williams inquired whether Morrow was autho-
rized to grant such a request, the colonel realized for the first time that the president had
never officially authorized military aid to Indiana state officials. While delaying action on
the Terre Haute matter, Morrow telegraphed the commander of the Department of the Gulf,
Col. Thomas H. Ruger, for additional instructions. The equally uninformed Ruger relayed
the message to Hancock. After consultation with the War Department, Hancock informed
Ruger that Morrow’s original instructions remained in effect, but that in no case were fed-
eral troops to serve directly under Governor Williams. Since the anticipated Terre Haute
action would not contradict his instructions, Captain Page, with Marshal Spooner, went
from Vincennes to Terre Haute, where the mob of 3,000 to 4,000 strikers dispersed imme-
diately upon their arrival, effectively ending the strike in Indiana.”

St. Louis General Strike

As in areas farther north and east, rail workers in East St. Louis, Illinois, went on
strike on 21 July, and within hours virtually controlied the city. Shortly thereafter, across
the Mississippi River, rail and other strikers in St. Louis, Missouri, under the leadership of
a Socialist Workingman’s Party (with Lasallean and Marxist factions) initiated the nation’s
first general strike. St. Louis railroad workers immediately met in convention to discuss
goals and tactics. Although most speakers deprecated violence, they vowed to strike until
management restored wages to former levels and inaugurated an eight-hour working day.
In a burst of bravado one faction resolved to ask Congress for an appropriation of two or
three hundred million dollars to be applied for the benefit of the working people.”
Directed by a Central Executive Committee, the Workingman’s Party nearly succeeded in
supplanting civil authority, causing local officials to liken the job action to the Paris
Commune of 1871. Even more so than elsewhere, the strikers in St. Louis enjoyed the sup-
port and sympathy of unemployed citizens who were not connected with the railroads.

While none of the bloodshed and property damage that characterized strikes in
Pittsburgh, Baltimore, and Chicago marred the St. Louis area, the general strike, with its
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themes of class struggle and social revolution, frightened property owners there much more
than elsewhere, The St. Louis militia was intimidated and extremely weak, and the 360 local
policemen “remained strangely inert during the upheaval.”” By 21 July rail traffic and busi-
ness in general were at a standstill. Federal receivers and Secretary of the Interior Carl
Schurz, urged McCrary to intervene. Schurz wrote that “no United States Marshal, unless
backed by Federal troops, can restore order or protect men willing to work . . . the presence
of Federal troops will form a rallying point and do much to restore order.”

Swayed by this appeal, McCrary directed General Pope to protect railroads in
receivership and promote peace by the judicious show of force, the same tactic applied
elsewhere under the authority of RS 5298. Until the president agreed to a formal request
for such aid from the governor of Missouri, however, Pope was to take no part in sup-
pressing insurrection against state laws. The general thereupon wired Col. Jefferson C.
Davis, 23d Infantry, to take six companies from Fort Leavenworth and proceed to St. Louis
to protect federal property, the only legal means at that point for dispatching troops to the
city without a request for aid from state officials. He also arranged, during the next two
days, for six companies from the 16th and 19th Infantry regiments to leave posts in Kansas,
Colorado, and the Oklahoma Indian Territory to join Davis. Two of the new companies
brought Gatling guns.™

Leaving immediately, Davis and his six companies, “all bronzed and hardy looking,”
entered St. Louis on 24 July without resistance. After announcing to the crowds that his
troops would merely protect government and public property, not quell the strikers or run
the trains, Davis’ force encamped at an old arsenal two miles south of the business district.
Three more companies arrived later that day, followed by three more the next day, bring-
ing the total to 42 officers and 410 men.” Although under explicit orders to protect only
federal property, Davis saw other opportunities to help local and state officials. He was
perhaps the only officer during the strike who encouraged civilians to take arms and
enforce state laws being violated by strikers. Restrained from direct action in St. Louis, he
met with the mayor and a citizens’ committee of safety, promised federal arms, and urged
the civilians to exhaust their own resources before calling upon the federal government for
troops. The mayor and the committee accepted his offer and from 24 to 28 July, 3,000 fed-
erally armed vigilantes, aided by the frequent appearance of Army units, began to bring the
strikers under control, primarily through armed intimidation, for they encountered no sub-
stantial resistance.” Davis’ unilateral and unauthorized intervention and his provision of
federal arms to private citizens did not elicit any sort of reaction or comment from his
superiors, probably because it reduced the need for federal intervention.

Meanwhile, events across the Mississippi River in East St. Louis required Davis’
attention. On 26 July rioters in East St. Louis, Illinois, had seized the Eads Bridge span-
ning the Mississippi River and the tracks of two railroads in federal receivership, the Ohio
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& Mississippi and the St. Louis & Southeastern. In response to a request from St. Louis
federal Judge Samuel Treat to reopen the roads, the War Department had Davis and his
men report for duty as a posse comitatus of the deputy U.S. marshal.””

Illinois Governor Cullom, silent on the subject of East St. Louis since the troubles
began there, now requested federal military aid, admitting that the Illinois National Guard
was “inchoate and almost entirely without military equipment.” Suspecting that he had not
exhausted state resources, Hayes refused the request and confined Davis’ troops to
enforcement of the mandates of the federal courts and the protection of federal property.
After consultation with the marshal, Davis crossed the Mississippi River to the Pittsburg
landing at East St. Louis on thr  ame day. Under the command of Lt. Col. R. I. Dodge, all
eight companies of the 23d Irt; ury marched to their field headquarters at the local relay
depot. Under Col. C. E. Smith, companies of the 16th and 19th Infantry subsequently land-
ed at the eastern end of the St. Louis bridge and marched off to join the 23d Infantry.”™

Though part of the posse comitatus, Davis’ command still took orders from a chain of
command extending to Washington. President Hayes directed General Pope to have Davis
station his men in East St. Louis in the vicinity of apprehended trouble and display force
for moral effect. Beyond the protection of federal property and the enforcement of feder-
al court orders, he was to do nothing else. In a pressing emergency, he was to telegraph for
further orders but could act immediately if the conditions permitted no delay.”

The appearance of 400 heavily armed regulars intimidated the strikers, who did not
resist. As in St. Louis, the strike in East St. Louis had been conducted without bloodshed
or property damage. Federal marshals arrested 27 strikers, releasing all but 2 the follow-
ing day. The “moral effect” of the federal troops on the city convinced strikers to begin
talks with railroad officials about resolving the work stoppage, and on 29 July the strike
ended. Within a day freight trains resumed movement, and by 2 August business returned
to normal. One week later Pope ordered Davis to retire the companies on a staggered
schedule. The last units in Illinois and Missouri returned to their stations by 20 August
1877. Their departure marked the end of the nationwide strike.®

Little changed in the aftermath of this violent upheaval. Nationwide, the violence and
destruction had severely frightened business, political, and military leaders. Although
urban riots were not new to the United States, never before were federal troop deployments
required on so broad a scale or over so wide a territory. Many viewed the riots as the begin-
ning of class warfare, nurtured by aliens and by Socialist and anarchist teachings from
abroad. Citizens called upon state legislatures and Congress to expand state militias and
the LS. Army to deal more effectively with the threat of social revolution.?' Now more so
than ever before, businessmen began to see both the Regular Army and the militia as allies
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in future strikebreaking operations. In Congress, friends of the Army argued for increased
appropriations to support its new mission as a peacekeeping constabulary.

Secretary of War McCrary quickly acted upon this favorable opinion to attempt to
break congressional limitations on Army manpower. In his annual report he argued that
in an age of increasing unrest among the unemployed or impoverished urban masses “the
Army is to the United States what a well-disciplined and trained police force is to a
city.”$? He recommended granting to the president emergency powers to expand the size
of Army companies from 30 to 100 men and proposed establishment of garrisons near
each industrial city.

McCrary’s words were echoed by the soldiers themselves. James H. Wilson, a railroad
man and former general, wrote: “It will be remembered that the very foundations of gov-
ernment were threatened, and that order gave place to anarchy, till the federal courts cailed
the regular Army to assist . . . in enforcing obedience to the law.” The Army, he continued,
“has been instrumental in saving the government in more than one great emergency.” Once
order was restored, General Hancock reflected that federal troops had done an outstanding
job of restoring the peace without bloodshed and without firing a shot. “The troops,” he
stated, “have lost the government no prestige.” In a letter to General Schofield, however,
he predicted later that *“‘this thing’ will appear again, and at that time, it will be necessary
that the states have a well organized militia, of force and power, that it be used promptly,
or that the Federal Government shall have the means of commanding—or the next time this
comes, | judge from the passions | have seen outcrop, society may be shaken to its foun-
dations®* Efforts to enlarge the Army ran counter, nonetheless, to prevailing sentiment
among Southern critics of Reconstruction. The Democratic majority in the House voted
instead to restrict the Army to its existing size. Until the next great nationwide strike in
1894, Congress left the burden of handling labor disturbances to the police and the state
militias, providing no additional funds to the Army for dealing with such disputes.®

The Army itself did little to prepare for the future conflagration Hancock and others
predicted. Although officers had learned a number of tactical lessons from strike duty and
wrote of those experiences in contemporary military journals, no official doctrine devel-
oped. Army intervention in labor disputes was considered by many military officers to be
such a rare and extraordinary duty that it did not require specific doctrine or tactics. Col.
Elwell Otis expressed the problem when he stated that riot duty was unpleasant “not
because of the details in themselves, which it [the Army] was actually required to perform,
but because of the exceeding delicacy of the duty, and the vagueness of expressed law to
guide action under circumstances that were liable at any time to arise.”” A civil disturbance
doctrine would not begin to emerge until a further rail strike paralyzed the nation in 1894.%
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On the federal executive level, the outbreak of strikes and riots in several states ini-
tially caught Hayes’ administration unprepared. The president and his advisers had to
resolve by trial and error questions involving the legal bases for intervention, command
and control, civil-military relations in the states, and the necessary degree of military force
to be used. Considering the lack of any applicable precedent in labor disputes, Hayes’
response was restrained, moderate, and legal.

The administration committed federal troops under three legal justifications: to aid
state officials (West Virginia, Maryland, and Pennsylvania) to suppress “domestic vio-
lence” or insurrection, as authorized in Section 4, Article IV, of the Constitution and
Revised Statute 5297; to protect federal property (Philadelphia, Chicago, St. Louis, and
Indianapolis), a right recognized as an executive responsibility under RS 5298; and to aid
federal marshals (Indiana, Pennsylvania, Missouri, and Illinois) as a posse comitatus,
enforcing the faithful execution of the laws of the United States, in this case the orders of
federal courts acting for railroads and other properties in federal receivership as authorized
by RS 5298. Few could question the legal authority of the president in committing the
troops. Army intervention in the strike of 1877 was legally justified and supportable.

Yet Hayes, though he committed federal troops to suppress riotous strikers and the
unemployed, was aware of the need to solve the causes of the strikes. He believed that the
federal executive treated the symptoms of unrest and not the disease itself. “Shall the rail-
roads govern the country, or shall the people govern the railroads?” he asked later. Leaving
no doubt as to how he felt, he stated that “this is a government of the people, by the peo-
ple, and for the people no longer. It is a government of corporations, by corporations, and
for corporations. How is this? . . . The governmental policy should be to prevent the accu-
mulation of vast fortunes, and monopolies, so dangerous in control, should be held firmly
in the grip of people. . . . Free government cannot long endure if property is largely in a
few hands and large masses of people are unable to earn homes, education, and support in
old age.”*s But significant changes in attitudes concerning wealth, property, and business-
labor relations were still decades away.

Besides the broad questions of law and policy, the strikes raised practical issues of
command and control. Since the Great Railway Strike of 1877 disrupted railroad and
telegraphic communications, the Hayes administration could not always exercise timely
control over events. Messages to the cabinet bearing intelligence on the various strikes
often arrived too late to be acted upon. Hayes consequently entrusted federal forces to
state governors in some areas (West Virginia, Maryland, Pennsylvania) and to regional
federal military commanders in others (Hancock). In the beginning Hancock hesitated
to put his command under Governor Hartranft of Pennsylvania. Influenced by
Hancock’s argument that governors forfeited their authority when they requested out-
side aid, Hayes gave Hancock supreme authority in the Department of the East. But in
Pittsburgh Hartranft proved that at least one governor could effectively marshal state
and federal forces to restore order. Hayes nonetheless changed his mind about turning
federal troops over to state officials and in the Midwest refused to allow federal forces
to be put under state control. Instead, federal troops were sent to protect federal prop-
erty and to aid federal marshals to enforce court orders, thereby attempting to avoid the

¥ Quote from Weibe, Search for Order, p. 45. See also Bruce, /1877, p. 320.
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thorny, legally murky civil-military issues involved in putting federal military forces
under state civil authorities.

The main goal of the Hayes administration was to restore order as quickly as possi-
ble with a minimum of violence or bloodshed, not to end the railroad strike or to operate
the railroads. Troops were not intentionally committed to act as strikebreakers, and in
most cases served Hayes’ purpose by their mere presence. By the time federal troops
reached the scenes of tumult in the wake of militias, crowd violence had largely abated.
Already exhausted by bloody struggles with militiamen, crowds gave up new efforts at
violence when confronted by fresh, disciplined, and heavily armed professional soldiers.
That federal troops were few in number, relative to the militia, did not minimize the effec-
tiveness of their moral influence. Regulars were a symbol of the nation’s determination to
end lawlessness.

Acting under precise orders, commanders did not compromise the moral force of fed-
era] troops by overusing them or placing them in situations where they might be over-
whelmed. Showing maximum restraint, officers generally committed their men in sizable
contingents and confined their activities to protecting railways in receivership, confronting
mobs only when police or militia were unable or unwilling to do so. The regulars never
fired into crowds during the 1877 riots, and the U.S. Army, unlike the various militias and
police forces, killed no rioters. Army intervention produced a quick and relatively nonvio-
lent end to the strike, as Hayes had hoped. It also established an Army internal defense mis-
sion and a firm precedent for the future domestic use of regular federal military forces in
labor disputes and civil disorders.






CHAPTER 3

Lawlessness in the Trans-Mississippi
West, 1878—1892

In the new and sparsely populated regions of the West, to say to robbers and thieves that they shall
not be taken on writ unless the sheriff and his local posse is able to capture them without aid from
soldiers, is almost to grant them immunity from arrest. In these regions the Army is the power chiefly
relied upon by the law-abiding people for protection.

—Secretary of War George W. McCrary, 1878.

A second region where federal troops were employed to control domestic disorder was
the trans-Mississippi West. The end of the Civil War and the construction of transconti-
nental railroads opened the Great Plains and foothills of the Rockies to a dramatic influx
of people. For twenty-five years the legendary “Cattle Kingdom” flourished in this area
until superseded by advancing farm and mining frontiers in the 1880s and 1890s. The
forces of law and order were spread thin among this population of farmers, ranchers, and
miners, who often took the law into their own hands. There were frequent and bloody
clashes between organized groups of cattlemen, sheepherders, and farmers. Cattle barons
attempted to monopolize grazing lands and water sources, hiring gunmen to subdue small-
er ranchers and farmers who opposed them. Mining and railroad magnates attempted to
keep profits high, workers unorganized, and wages low, often through the use of violent
methods, and by importing Oriental labor. In addition, roving bands of outlaws infested
many areas, robbing and killing at will.

Law enforcement rested in the hands of territorial governments that lacked the
resources to deal with these problems in the vast, sparsely populated West. The normal
law enforcement machinery consisted of federal marshals, responsible for serving the
writs of federal judges, and of county sheriffs, responsible for enforcing territorial laws.
Federal and local officials were few and could not cope with outbreaks of organized vio-
lence or the depredations of outlaw gangs. Civilian posses were seldom effective, terri-
torial militias were virtually nonexistent, and marshals came to rely on the nearest fed-
eral military posts for aid. Commanders in the West, prior to 1878, often responded to
requests for assistance by lawmen under the Cushing Doctrine of 1854 and provided
troops without reference to higher authority. As posse members, federal troops remained
under the orders and command of their officers, who acted on the request or advice of
local lawmen.
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The situation changed with the passage of the Posse Comitatus Act in June 1878, which
specifically repudiated the Cushing Doctrine. This legislation was formulated because of
Southern resentments stemming from the use of federal troops to enforce the many laws cre-
ated by Radical Republicans in Congress during Reconstruction. Often, it was believed, fed-
eral troops had been misused in the south during the 1860s and 1870s by federal and state
authorities, especially in policing elections and enforcing civil rights laws. It was also the con-
tention of many congressmen that federal troops were still being used by local officials whose
authority to do so was dubious and that if these practices were not halted by specific legisla-
tion they would escalate in number. The Posse Comitatus Act was an attempt by the federal
legislative branch to control more tightly the powers of the executive to use the Army as a law
enforcement agency and to ensure that “troops could not be used on any lesser authority than
that of the president” acting in accordance with the Constitution and laws created by
Congress. Attached to the Army appropriations bill, Section 15 of the Act of Congress, 18
June 1878, read: “From and after passage of this act it shall be unlawful to employ any part
of the Army of the United States as a posse comitatus, or otherwise, for the purpose of exe-
cuting the laws, except in such cases and under such circumstances as such employment of
said force may be expressly authorized by the Constitution or by act of Congress.™

Any person violating this law was subject to a $10,000 fine, two years imprisonment,
or both. The act sought to define legal responsibilities for the use of federal troops and to
determine the extent of tactical control under civil officials. The act clearly delineated and
prohibited policies previously implied under the Judiciary Act of 1789 (as well as the
Militia Acts of 1792, 1795, and 1807; Section 3, Article 11 of the Constitution; the Cushing
Doctrine of 1854; and the Civil Rights Acts of 1866, 1870, and 1871), namely “that the
marshal appointed for a judicial district ‘shall have the power to command all necessary
assistance in the execution of his duty,”™ including, if necessary, federal troops. From 1878
on, each legal intervention of federal troops had to be expressly authorized by Congress or
justified under existing statutes.?

The immediate effect of the act in the West was that local commanders could no
longer dispatch federal troops for law enforcement purposes on their own authority. If ter-
ritorial officials wanted military aid, they were required to request it from the president.
Although most territorial governors were unaware of it, they were not authorized aid under
the provisions of the Constitution and federal statutes that guaranteed states protection
against domestic violence (RS 5297). Territories were not states, but the president could
legally use regulars in territorial law enforcement under RS 5298, dealing with rebellions
against federal authority “too powerful to be overcome by the ordinary course of judicial
proceedings”; RS 1984, RS 1989, and RS 1991, dealing with civil rights protections; and
under the Acts of 1 July 1862, 2 July 1864, and 27 July 1866, protecting transcontinental
rail routes from interference as “military roads” and postal routes.’

! For the Cushing Doctrine and Posse Comitatus Act, sce Coakley, Role of Federal Military Forces, pp.
132-33, 34243, sce also 20 U.S. Statutes at Large, 152; Dowell, Military Aid 1o the Civil Power, p. 203.

? Attorney General Charles Devens, who reviewed President Hayes’ response in the Great Railway Strike,
determined that his use of federal troops conformed to the Posse Comitatus Act. For a detailed explanation of the
laws that existed before the U.S. Revised Statutes of 1874 affecting civil disturbance interventions, see Coakley,
Role of Federal Military Forces.

* Wilson, Federal Aid in Domestic Disturbances, pp. 5-10.
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Yet the whole procedure of requesting aid was complex and time consuming, making
the impact of the Posse Comitatus Act greater in the West than elsewhere. In effect it
required federal commanders to acquire through civilian and military channels specific
authorization to act, meaning in many cases that they were unable to offer timely and need-
ed assistance. When combined with the perennial lack of manpower and the need to con-
trol hostile Indians, the new act interfered with the Army’s ability to support local and ter-
ritorial law enforcement officials.

Lincoln County, New Mexico, 1878—1879

The effects of the new law were first evident in Lincoln County, New Mexico. In
1878, several months before its passage, two factions, each accurately claiming a degree
of legal and moral justification, had begun vying for economic hegemony using hired gun-
fighters. Initially, the Army entered this extraordinarily complex struggle with little knowl-
edge of the situation or its background. Instead of interposing federal troops between the
warring factions as a neutral force, successive commanders supported those factions the
positions of which they regarded as the most lawful or, in their eyes, the most just. Passage
of the new law ended this subjective use of troops and left peacekeeping in Lincoln County
to inept sheriffs. The reputation of the local sheriffs, and the Army’s apparent paralysis,
produced chaos and anarchy that soon attracted outlaws from neighboring counties and
from Texas and Mexico.

The dispute, known as the Lincoln County war, had begun when two ranchers, cat-
tleman John Chisum and an Englishman named John Tunstall, challenged the well-estab-
lished economic monopoly of the “House of Murphy” in Lincoln County.* Through con-
nections with the “Santa Fe Ring,” the dominant political and economic force in the ter-
ritorial capital, Lawrence G. Murphy and his associates John J. Dolan and James H.
Riley established a monopoly over all trade, including beef contracts with the Army, and
nearly every other mercantile enterprise, in Lincoln County. When Chisum and Tunstall
set up a rival general store in the county seat of Lincoln, Dolan resorted to political con-
nivance, legal harassment, and physical force to preserve his monopoly. This campaign
culminated in the shooting death of the 24-year-old Tunstall on 18 February 1878, by a
deputized posse of Dolan employees, acting under the authority of Lincoln County
Sheriff William Brady.?

To prevent retaliation by Chisum and Tunstall’s lawyer, Alexander McSween, Dolan
prevailed upon Brady to ask the commander at nearby Fort Stanton, Lt. Col. George A.
Purington, 9th Cavalry, to send a detachment into Lincoln for a few days to keep the peace,
as was customary in the days before the Posse Comitatus Act.® In the meantime, however,
McSween convinced the local justice of the peace to swear out murder warrants for the
posse members, including Dolan, and a larceny warrant for Brady, who, McSween

* For Tunstall, see Frederick Nolan, ed., The Life and Death of John Henry Tunstall (Albuquerque: University
of New Mexico Press, 1965).

* For Brady, sece Donald Lavash, Sherifj” William Brady: Tragic Hero of the Lincoln County War (Sante Fe:
Sunstone Press, [986).

¢ For McSween, see Robert M. Utley, Four Fighters of Lincoin County (Albuquerque: University of New
Mexico Press, 1986), pp. 1-19.
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claimed, had stolen property from Tunstall. Thus both factions claimed legal justification
for their subsequent actions.’

Random interventions by federal troops failed to end the troubles, which recurred
whenever they withdrew and persisted until they returned. Hence, the Dolan faction
turned to territorial Governor Samuel B. Axtell, who asked Purington’s superior, Col.
Edward Hatch, 9th Cavalry, and commander of the District of New Mexico, for a perma-
nent garrison of federal troops for Lincoln. When Hatch declined to approve such long-
term aid without orders from the secretary of war, based on an official request to the pres-
ident, Axtell wrote to Hayes on 4 March 1878. With Hayes® permission, Secretary
McCrary sent orders instructing that Purington’s troops remain in Lincoln for as long as
needed. With these orders, Purington continued to support Sheriff Brady, who, although
a Dolan partisan, was the only legally recognized law enforcement official of any signif-
icant authority. Purington even provided military escorts when Brady removed pro-
McSween officials from local office, though he made no similar effort to arrest men sus-
pected of murdering Tunstatl.®

? Robert M. Utley, High Noon in Lincoln: Violence on the Western Frontier (Albuquerque: University of New
Mexico Press, 1987), pp. 54-55; Lir, Brooke Herfore to Lt Gen Philip H. Sheridan, Div of the Missouri, 4 Apr
1878, sub: Factional Strife in Lincoln County, and Telg, Purington to AG, USA, HQ, Dist of New Mexico, Santa
Fe, 6 Mar 1878, RG 94, File 1405 AGO 1878: Lincoln County War, NARA,

® Telgs, Axtell to Hayes, 4 Mar 1878; McCrary to Sherman, 5 Mar 1878; Sherman to Sheridan, 5 Mar 1878;
Purington to AG, HQ, Dist of New Mexico, 29 Mar 1878. All in RG 94, File 1405, NARA. See also Maurice G.
Fulton, History of the Lincoln County IWar (Tuscon: University of Arizona Press, 1968), pp. 162—64, 171. For ter-
ritorial politics, see Calvin Horn, New Mexicos Troubled Years: The Story of Early Territorial Governors
(Albuquerque: Horn & Wallace, 1963).
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These actions enraged Tunstall’s sup-
porters, who formed a group known as the
Regulators, which included William H.
Bonney, alias “Billy the Kid.” Shortly
thereafter, the Regulators entered Lincoln,
then ambushed and killed Brady. At the
request of Deputy Sheriff George A.
Peppin, soon to become Brady’s successor,
Purington returned and helped to arrest
McSween’s men as suspects, while his
troops, without warrants, searched
McSween’s house for evidence. This action
prompted Dr. Montague P Leverson, a
friend of both McSween’s and President
Hayes’, to write several letters of complaint
to Secretary of the Interior Carl Schurz, the
federal official responsible for the adminis-
tration of federal territories. Meanwhile, the
British embassy in Washington, D.C., also
pressed the Hayes administration for an NATHANIEL A. DUDLEY
investigation into Tunstall’s death, since he
was a British subject.'”

Irritated by McSween-faction allegations of Purington’s partisanship, Hatch replaced
him on 5 April 1878 with Lt. Col. Nathaniel A. (“N. A, M.”") Dudley, 9th Cavalry. The new
commander was a 23-year veteran of Army service who had faced disciplinary action on
several occasions and had recently been court-martialed and relieved of command at Fort
Union. He has been described by one historian as a man who suffered “from muddled
thought and bad judgement, the result of mediocre endowments impaired by years of dis-
sipation,” who ‘‘compensated for his deficiencies with pomposity, bellicosity, petty despo-
tism, and an extraordinary aptitude for contention.” Strangely, considering the allegations
of partisanship against Purington, Dudley accepted the political realities in Lincoln at face
value without further investigation of the merits or issues of the conflict. He replicated
Purington’s actions and began to support the Dolan faction soon after his arrival. From
April until July, his men repeatedly aided deputies in arresting McSween supporters, even
though “the Army’s Judge Advocate General had written an opinion holding Dudley’s
activities . . . to be unconstitutional.” When these activities were reported to Army
Commanding General William T. Sherman, Hatch was immediately ordered to withdraw
all federal troops from the town. Governor Axtell interceded, however, and prevailed upon
Sherman to delay the removal. In the meantime, Dudley’s men continued to aid the sheriff
by serving arrest warrants and by conducting searches. Impatient with the sheriff’s slow

° For Bonney, see Robert M. Utley, Billy the Kid: A Short and Violent Life (Lincoln: University of Nebraska
Press, 1989); Utley, Four Fighters of Lincoln County, pp. 21-39,

' Telgs, Axtell to Hayes, 4 Mar 1878; McCrary to Sherman, 5 Mar 1878; Sherman to Sheridan, 5 Mar 1878;
Purington to AG, HQ, Dist of New Mexico, 29 Mar 1878; all in RG 94. Fulton, Lincoln County War, pp. 16264,
171; Ulley, High Noon in Lincoln, p. 74.
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pace, Dudley allegedly browbeat Justice of the Peace D. M. Easton into making him a
“special constable” with power to have his men make arrests entirely on their own."

On 18 June, the day Congress enacted the Posse Comitatus Act, Sheriff Peppin asked
Dudley for a military posse to pursue a party of McSween men taking refuge near San
Patricio, a small town about six miles southeast of Lincoln. The men were wanted on
charges of having killed a Dolan man while he camped on a federally protected Indian
reservation. Unaware of the Posse Comitatus Act, Dudley, according to standard proce-
dure, sent a detachment of thirty-five men in pursuit. Several weeks later, as the cavalry-
men approached the fugitives in the mountains outside San Patricio, word of the new law
reached Hatch in the form of General Order 49 of 7 July 1878, and he ordered Dudley to
recall the posse immediately and to cease further aid to civil officials without specific per-
mission from higher authority.'?

Although the Posse Comitatus Act precluded Dudley from providing men for Peppin’s
posses, he intervened one last time to aid the Dolan faction during the “Five Days Battle”
of 15-19 July. McSween, weary of the chase by Peppin’s posse and Dolan’s gunmen, decid-
ed to confront both in Lincoln. On 15 July, sixty of his men entered town, half taking posi-
tions in McSween'’s well-barricaded house and the remainder occupying smaller buildings
nearby. A three-day gunfight ensued, characterized by sporadic firing throughout the town.
Knowing that he was outnumbered, Peppin rode to Fort Stanton to seek federal military
help. When he asked for a mountain cannon to dislodge the McSween party, Dudley
responded that “you are acting strictly within the provisions of the duty incumbent upon
you” and if he were not encumbered by the Posse Comitatus Act, he “would most gladly
give you every man and material [sic] at my post to sustain you in your present position
believing it to be strictly legal.””"* Peppin, however, returned empty handed to Lincoln.

Dudley soon changed his mind, having realized that Peppin lacked the firepower need-
ed to dislodge the McSween men and to restore order. In consultation with his officers, he
decided to send a large force to Lincoln to protect property and the lives of women and
children. Dudley then led an estimated fifty regulars into Lincoln on 19 July, the fifth and
final day of the battle, and set up temporary headquarters in Wortley’s Hotel. There he
explained to Peppin that the troops could neither take sides nor make arrests, but would
protect women and children. Then he announced that if either side fired shots at his men,
he would demand surrender of the guilty parties. Refusal would be met with return fire to
include rounds from a mountain howitzer and a Gatling gun.”

Accounts of Dudley’s ensuing actions conflict, depending upon the observers. His
supporters, including subordinate officers and members of the Dolan faction, maintained

" Quotes from Utley, High Noon in Lincoln, pp. 66-67, 84. Sce also Telgs, Sherman to Sheridan, 15 Apr
1878; Pope to Hatch, 23 and 24 Apr 1878; Thomas Dale and G. W. Smith to Dudley, | May 1878; D. M. Easton
to Dudley, 1 May 1878; Hatch to Dudley and reply, 4 May 1878. All in RG 94, File 1405, NARA. Fulton, Lincoln
County War, pp. 208, 228-29. For Dudley, see Utley, Four Fighters of Lincoln County, pp. 41-59.

1 Affidavit of Sheriff G. W. Peppin, Special Deputy U.S. Marshal, 15 Aug 1878, RG 94, File 1405, NARA;
Fulton, Lincoln Couniy War, pp. 232-35; Larry D. Ball, The United States Marshals of New Mexico and Arizona
Territories, 1846-1912 {Albuquerque: University of New Mexico Press, 1978), p. 91.

Y Quote from Utley, High Noon Lincoln, p. 93; Court of Inquiry Into Case of Lt Col N. A. M. Dudley
(Lincoln County War), 15 Oct 1879 (hereafter cited as Dudley Inquiry), RG 153, File QQ 1284, Box 1923,
Exhibit 49, JAG Office, 1812-1938, NARA.

Y Dudley Inquiry, pp. 538, 883, RG 153; Fulton, Lincoln County War, pp. 258-61.
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that without provocation McSween’s men opened fire on a three-man military patrol recon-
noitering the town to determine the safety of their nearby campsite. Mrs. McSween and
other witnesses, however, maintained that as soon as Dudley arrived he immediately went
to the aid of Peppin’s forces and that federal troops escorted Peppin’s deputies close to the
McSween house, providing covering fire while they piled up combustible materials near
the building to burn out McSween and his men. Moreover, Mrs. McSween claimed that
when she visited Dudley to protest the partisan actions of his men, he was insulting and
made veiled threats to bombard the house with his howitzer if the occupants dared to fire
at any of his men. In addition, he had refused to intervene as a neutral intermediary or to
consider allowing McSween’s party to surrender to him rather than to Peppin.'?

It is unknown whether McSween’s men provoked the final round of firing, but
Peppin’s force began shooting into the house. When the blaze they had ignited finally
forced the defenders out into the open, Peppin’s deputies opened fire, killing McSween and
four others. Billy the Kid and several more men escaped. The next day members of the
posse and Dolan’s supporters looted the Tunstall store after Dudley’s troops left.

The role of federal troops in the actual firing of the McSween House and killing of
McSween is unclear, although his followers later testified that Dudley’s troops not only
aided in setting fire to the house, but also lent covering fire during the final attack. This
is not corroborated, although Dudley’s mere presence in Lincoln and his refusal to
attempt to defuse the situation without bloodshed seem to indicate that his sympathies
clearly lay with the Peppin-Dolan faction. Dudley steadfastly maintained that his activ-
ities indicated nothing but impartiality and strict neutrality. The death of McSween and
the ensuing destruction of the Tunstall-McSween holdings virtually ended the feud.
After the Five Days Battle, when Peppin reported the death of McSween, Dudley
allegedly replied, “Thank God for that . . . if it weren’t for me, you would not have suc-
ceeded in your undertaking.”'¢

In spite of the appearance of calm, Billy the Kid had escaped to regroup McSween’s
followers. In addition, about 200 outlaws from Texas and Mexico, having heard of the anar-
chy in Lincoln County, soon arrived in search of opportunities for plunder. Except for the
unique situation of the Five Days Battle, when Dudley contrived a pretext for intervention,
the Posse Comitatus Act prevented him from rendering military support to combat these
new lawbreakers. Taking advantage of the Army’s paralysis, outlaws adopted hit-and-run
tactics against peaceful Indians, isolated ranchers, and unsuspecting travelers. Highway
robbery, arson, rape, and murder prevailed from August to October 1878—a powerful tes-
timony to the need for a territorial militia to enforce the law once the Posse Comitatus Act
forbade such actions by federal troops.'’

A candid report written by Dudley’s surgeon at Fort Stanton summarized the new trou-
bles in New Mexico and the Army’s helplessness under existing restraints, stating that

** Dudley Inquiry, pp. 216-32, 262-63, RG 153; Utley, High Noon Lincoln, p. 100.

* Quotc from Dudley Inquiry, pp. 258-61; see also ibid., pp. 283-85, 320-21, RG 153; Utley, High Noon in
Lincoln, pp. 107-10.

' Affidavit of Peppin, 15 Aug 1878, RG 94; Telgs, Dudley to Axtell, 15 Aug 1878, and Axtell to Hayes, 20
Aug 1878, both in RG 94, File 1405, NARA; Ltr, AG, HQ, Dist of New Mexico, to Dudley, 15 Aug 1878, RG
393, Records of the United States Army Continental Commands, 1821-1920, Ltrs Sent, Dist of New Mexico,
NARA; Wilson, Federal Aid in Domestic Disturbances, pp. 207-08; Fulton, Lincoln County War, p. 294.
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the war is no longer the . . . war of Dolan versus McSween, but seems . . . confined to depredations
and murder by a band of miscreants who have probably been attracted from all parts of the country
by the knowledge of the inability of the authorities, civil or military, to afford protection. . . . There
is also a strong feeling against the military authorities for failing to afford protection, and it is hard
to convince . . . citizens . . , that there is any necessity in keeping a strong military post almost with-
in gunshot of the scenes of the disturbances without raising a hand for their protection.™*

Federal officials acknowledged that the Posse Comitatus Act, by prohibiting the use
of regulars by civil officials without presidential authorization, had made law enforcement
difficult in Lincoln County and throughout the West. Maj. Gen, John Pope, commander of
the Department of the Missouri, lamented that under the act “soldiers had to stand by and
see houses containing women and children attacked,” while Hayes noted in his diary that
“the Government is a good deal crippled” by prohibitions on the use of the Army as a posse
comitatus to aid U.S. officers.'” The situation was such that even Axtell finally requested
aid from Hayes. After stating that he had no authority to call for volunteers and that the ter-
ritorial legislature could not be convened in time to act, Axtell summed up the crimes tran-
spiring daily: “Many men have been murdered and several women and young girls, mere
children, have been ravished. . . . One of the bandit leaders, on being asked from where he
came replied, ‘We are devils, just come from hell.””?®

While Hayes contemplated Axtell’s request, Dudley complained to Hatch about a
group of outlaws from Texas known as Wrestlers who robbed and killed citizens regard-
less of factional allegiances. Dudley wanted to protect stagecoaches carrying the mails and
to arrest or kill outlaws caught attacking them. In addition, he requested permission to
mount punitive expeditions anywhere in the territory.?!

But it was Secretary McCrary who responded to the general deterioration of law
enforcement throughout the western territories. In an order issued on | October 1878, he
reiterated the restrictions of the Posse Comitatus Act but also allowed some leeway for the
emergency use of troops as posses under military control. He wrote:

If time permits a detailed application will be forwarded to the President; but in cases of sudden and
unexpected invasion, insurrection, or riot endangering public property of the United States, or in
cases of attempted or threatened robbery or interruption of the United States mails, or other equal
emergency, officers, if they think a necessity exists, may take action before receipt of instructions
from the seat of the Government. In every case they will report circumstances and their actions to
the Adjutant General for information of the President.”?

He stopped short of authorizing systematic campaigns against outlaws, however, and by
the requirement that emergency actions be reported he sought to avoid abuse of that elas-
tic term by local commanders.

Word of a new Wrestlers’ outrage so angered Dudley that he sought much broader
power. On 27 September an outlaw band raided Bartlett’s Mill on the Rio Bonito, eleven

' Telg, Lyon to AG, Ft. Stanton, | Oct 1878, RG 94, File 1405, NARA.

¥ Quotes from Wilson, Federal Aid in Domestic Disturbances, p. 207, and Williams, Hayes, entry for 30 Jul
1878, p. 155, respectively.

» Telg, Axtell to Hayes, 20 Aug 1878, RG 94.

2 Lir, Dudley to Hatch, 29 Sep 1878, RG 94, File 1405, NARA.

2 GO 71, 1 Oct 1878; emphasis added.
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miles from Fort Stanton, abducted the wives
of two mill employees, and repeatedly raped
them. On learning of the crime, Dudley sent
twenty men to “afford necessary protection™
to ranches in the vicinity. In a report sent to
Hatch for retroactive approval he called for
imposition of martial law as the only course
to end the reign of terror.

By this time Hayes was convinced that
Axtell’s known links with the Santa Fe ring
had compromised his ability to act impar-
tially in restoring peace in Lincoln County.
Already, it appeared, he had taken steps that
placed federal troops in a position support-
ing one faction against another, instead of
acting as an entirely neutral force.”* On 1
October Hayes replaced him with Lew
Wallace, the colorful Civil War general who
was soon to be famous as the author of Ben
Hur, The president directed the War LEW WALLACE
Department to provide Wallace with suit-
able military escorts during a fact-finding
reconnaissance of southern New Mexico.”

Assuming freer use of troops at a later date should civil procedures fail, Wallace for-
mulated a seven-point contingency plan that he hoped would pacify Lincoln County within
sixty days. The plan called for (1) concentration of all available troops in New Mexico near
Fort Stanton and other sites in Lincoln and adjacent Dona Ana Counties; (2) military forays
to break up outlaw camps in both counties; (3) arrests of any people found in possession of
stolen property; (4) detention of suspected outlaws in military custody until civil courts
could dispose of their cases; (5) identification and safekeeping of stolen goods for future
reclamation; (6) release of any prisoners whom officers determined to be innocent; and (7)
strictest avoidance of interference with the activities of peaceful, law-abiding citizens.*

Reaching New Mexico on 5 October 1878, Wallace learned from U.S. Marshal John
Sherman and Judge Warren Bristol of New Mexico’s Third Judicial District that ordi-
nary means of law enforcement, even if administered by a conscientious governor, were

# Telg, Dudley to Actg AG, Dist of New Mexico, 3 Oct 1878, RG 94, File 1405, NARA; Fulton, Lincoln
County War, pp. 295-96.

* Utley, High Noon in Lincoln, pp. 118-19.

# Telgs, McCrary to Hatch, 4 Oct 1878, and Hatch to AG, Dept of the Missouri, 17 Feb 1879, both in RG 94,
File 1405, NARA; Fulton, Lincoln County War, pp. 298-300. For Wallace, see Robert E. and Katherine M.
Morsberger, Lew Hallace: Militant Romantic (New York: McGraw Hill, 1980), especially pp. 258-64; Okah L.
Jones, “Lew Wallace: Hoosier Governor of Territorial New Mexico, 1878-1881," New Mexico Historical Review
70 (April 1965):129~58; Utley, Four Fighters of Lincoln County, pp. 61-77, Lew Wallace, Lew Wallace: An
Autobiography, 2 vols. (New York: Harper & Bros., 1906).

2 Lirs, Wallace to Hatch, 26 Oct 1878, and to Actg AG, Dist of New Mexico to CO, Ft. Stanton, 27 Oct 1878,
both in RG 393, Lirs Sent, Dist of New Mexico, NARA; Fulton, Lincoln County War, pp. 298-300.
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inadequate for pacifying Lincoln County. Lawlessness had not only prevented Sherman
from recruiting posses to execute warrants but had also stopped Bristol from convening
court sessions. Noting the lack of a territorial militia, Sherman recommended that
Wallace exercise his option to seek federal military aid.?’

But when Wallace did request federal aid, he mistakenly cited RS 5297, which was
applicable only to state requests. He wrote Hayes that since “regular troops were fixed to
their posts . . . by the Posse Comitatus Act,” the president should declare Lincoln County
to be in a state of insurrection, place it under martial law, suspend habeas corpus, and
appoint a military commission to try all offenders. In his request, he made the mandatory
statement that the territorial legislature was not in session and could not be convened in
time to act.?®

Instead of returning the improper request, Hayes consulted with Secretary McCrary
on the best mode for intervention. McCrary in turn queried the judge advocate general,
who advised him that even in a territory the Posse Comitatus Act restricted federal troops
to the provision of refuge at local posts and to the defense of stagecoaches carrying mail.
The judge advocate concluded, however, that in western arcas sheriffs and local posses,
terrorized as they were by large bands of outlaws, could not operate without the help of the
Army, “the power chiefly relied upon by law-abiding people for protection and the power
chiefly feared by the lawless classes.” McCrary added that “the inability of the officer in
command to aid in making arrests was one of the principal causes which led to the most
disgraceful scenes of riot and murder, amounting in fact, to anarchy.””

These conclusions may have suggested the proper course to the president. Quoting RS
5298, the appropriate statute for acting in a territory, Hayes issued a proclamation on 7
October 1878 announcing that “unlawful obstructions, combinations, or assemblages of
persons . . . against the authority of the United States make it impracticable . . . to enforce,
by the ordinary course of judicial proceedings, laws of the United States within the
Territory of New Mexico.” He therefore authorized the use of federal military force to
ensure “faithful execution of the law.” He concluded the proclamation with the order that
all armed bands in Lincoln County disperse and retire peaceably to their respective abodes
on or before 13 October 1878, as required by RS 5300. Though falling short of Wallace’s
request to impose martial law or to appoint a military commission, the proclamation con-
formed closely to the relevant laws and provided Hatch with adequate power to drive most
of the outlaws from the district.’

Following the proclamation McCrary ordered General Sherman to notify Generals
Sheridan and Pope—commanders of the Division and the Department of the Missouri,
respectively—and Hatch that after the 13 October deadline the troops in the District of
New Mexico were to disperse all known gangs of outlaws and, “so long as resistance to the
laws shall continue,” aid the governor and other territorial authorities to keep the peace and
enforce the law. None of these orders from Hayes and McCrary, however, gave Wallace the

¥ william A, Keleher, Fivlence in Lincoln County, 1869-1881 (Albuquerque: University of New Mexico
Press, 1957), pp. 184-89.
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power over federal troops exercised by the territorial governor of Kansas in the 1850s, indi-
cating a significant change in federal policy.”’

Two weeks later Pope’s instructions were forwarded to Dudley for implementation.
They roughly paralleled Wallace’s contingency plan of early October and allowed troops
to act lawfully as a posse comitatus. Upon receiving proper writs, Dudley was to furnish
soldiers either to the federal marshal or to the territorial sheriffs for the purpose of
arresting persons “lately engaged in murders, robberies, and resistance to civil authori-
ties.” His men were further ordered to disperse and disarm bands of outlaws and to turn
over any recovered property to the nearest authorities for restoration to the owners. Any
prisoners captured during the raids were to be held until authorities requested their trans-
fer to territorial jails.’?

As for robberies, murders, or thefts of livestock committed after 27 October, Pope
authorized Dudley to pursue perpetrators at once, without awaiting action by a deputy
sheriff or marshal. Pope did, however, add the important qualification that, before pursu-
ing anyone, Dudley was to satisfy himself beyond a reasonable doubt as to the identity and
guilt of the people involved. Moreover, while enforcing federal laws in New Mexico, he
was to avoid detaining good citizens or quartering troops in their homes. “The entire object
for which the troops are required is to enforce the laws, preserve the peace, and give to the
residents . . . absolute security in their lives and property.™3

During the next few weeks Dudley sent numerous reports to Hatch indicating that he
had largely restored peace and quiet to Lincoln County, using the new policy. Taking Dudley
at his word Wallace issued a proclamation on 13 November urging peaceful citizens to
return to their homes and occupations with the assurance that “ample measures . . . now are,
and will be continued, in force to make them secure in person and property.” To expedite a
return to normalcy and to avoid imposing unbearable case loads upon the territorial courts,
Wallace magnanimously offered a general pardon for all bona fide residents of Lincoln
County, including Army officers, guilty of misdemeanors and other minor offenses com-
mitted since Tunstall’s murder in February 1878.3

Dudley, who believed he had done nothing wrong during his service in Lincoln
County, was angry at this proclamation and “blasted Wallace for the implication of guilt.”
In an open letter described as “both a grave official impropriety and a personal insult to
the governor of the territory,” he wrote: “There can be but one construction placed upon
the language of the proclamation. It virtually charges myself and the officers of the Army
who have been on duty here since February st with having violated the laws of the terri-
tory, and then proceeds to pardon us, classing one and all of us with murderers, cattle
thieves, and outlaws.”* Wallace, who already had doubts about Dudley’s impartiality dur-
ing events dating from the time of his arrival at Fort Stanton, was more convinced than ever

* Lir, McCrary to Sherman, 8 Oct 1878, RG 94, File 1405, NARA: GO 74, 8 Oct 1878. For the powets of
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after reading the letter, in spite of Dudley’s continued professions of innocence, that he
needed to be replaced.

In the month following Wallace’s announcement that “ample measures” would be
taken to protect law-abiding residents, violence erupted sporadically in various parts of the
county. Hatch blamed county authorities for failing to institute speedy trials and adminis-
ter exemplary punishments. Wallace, however, attributed the lack of progress to Dudley’s
strict adherence to the orders of 8 and 27 October and a lack of enthusiasm for Wallace’s
leadership. During late December 1878 and January 1879, Dudley provided troops to the
marshal and sheriff, but only to capture armed bands roving through the county. Wallace
insisted, however, that outlaws constituted only part of the problem. Brawling townsmen
who had taken sides during the Dolan-McSween feud represented a major obstacle to true
pacification, causing him to recommend strongly to Hatch and Dudley that they distribute
small numbers of troops to towns through Lincoln County to assist local constables in
keeping the peace.*

Dudley responded that compliance with Wallace’s proposal violated General Order 71
and amounted to de facto martial law, with the Army assuming the full-time role of a police
force. Hatch agreed with his assessment that the War Department’s directive limited the
Army to the pursuit of outlaw gangs, not to the enforcement of town ordinances against
barroom brawling.’” In St. Louis, General Pope wrote that under Wallace’s proposal local
law enforcement officials would be likely to call on the military in every circumstance, no
matter how trivial, and that civilians would not feel any responsibility to serve in posses.
As a result, military posses would be substituted for civilians, an iflegal action uncalled for
by presidential proclamation. McCrary and Sherman agreed with Pope’s position that
troops should not be used as requested by Wallace.’®

While Wallace argued with the commanders over policy, the widow of Alexander
McSween and her lawyer, Huston 1. Chapman, conducted a four-month-long campaign to
have Dudley relieved for his allegedly parti